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INC., NISHNRICORDIA NOSPITAL MEDICAL 
CENTER and BUPFALO GENERAL HOSPIVAL, 

on behalf of themselves and all other 

+ nonprocit hospitals which are membars 
of the HOSPITAL ASSOCIATION OF NEW YORK 
SINTE, ZC. and which are reimbursed 

* for iedicaid services rendered to hos- 
pital patients, ; 
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sy Plaintiffs, 
‘ Se . . ANSVER TO omy 

~ against ~ ’ COILALS: 
PHILIP L. TOIA, as Commissioner of Social 
Services of the State of New York, 76 Civ. 2077 
ROBERT P. WHALFY, as Comnissioner of : JUDGE LASKER 
Health of the State of Mew York, PETER 
GOLDMARK, as Director of the Budget of 
State of New York, HUGS: L. CAREY, as 
Governor of the State of New York and 
DAVID MATHEWS as Secretary of the U.S. 
Dept. of Health, Educution and Nelfare, 


' Defendants. . 


The defendants Toia, Whalen, Goldmark and Care 
after referred to as the State defendants) answering the an 
complaint herein by their attorney, LOUIS J.. LEPKOWITZ, Attorney 


Genetal of the State of ilew York, respectivelly: 


1. Admit the allegations o£ paragraphs 16, 21, 22, a4, 


25, 26, 27, 28, 35, 37, 38, 59 and €1 of the Anended Cuupleint. 
» 2. deny the allegations of paragruphs 18, 30, 


42, 44, 45, 46, 47, 48, 49, 50, 51, 52, G%, 6&9 ana 70 Of 


Amende:? Complaint. 


3. Deny tusvludyge of inftuzastiva sufficient ty fuca 
a belic£ as to the truth of the allegations of paragraghs 
240, 11 and 62.0f the Smended Complaint. 
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4. Admit the allegations of paragraphs is, 13, 14 and 


Ee TEE MET sa* 


15 of the Amended Complaint except that ahey deny the defendants 


28h OUT LS 


named in said paragraphs are acting» contrary to the Constitution 


and laws of the State of New york or of the United States. 


j 5. Adit the allegations ¢ of paragraph 22 of the Amendce | 


. Complaint excep ot they deny that prior approval of the Sceretary 


is required as alleged in said paragraph. 
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6. aAduit the allegations of paragraph 28 except the 


last sentence thereof which thoy deny. oe : 


oe ‘ 
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7. Deny the allegations of paragraph 31 excapt the 
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first sentence thareoft. 
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f. 8. Adnit the allegations of paragraph 32 except they 


: mip 
Be deny the aliegesiene of the last two sentences thereof. 
. 9. Admit the allegations of paragraph 33 but deny 
eae t that the recovcry will threaten .the financial viability of the 
§ 
c 
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hospitals and their ability to provide quality ‘health care. 


* 320. ante the allegations of paragraph 38 but allege 


that Regulation 10 NYCRR 36.26 was promulgated as an emergency 
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* measure under the provision of Yew York's Executive Law § 110-a (7° 
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i 7) Eke Admit the allegations of paragraph 46 but deny 
ve 

t the members of the class will ‘he‘reimbursed at less than 


reasonable costs. 
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first sentence thereof which they adait. 


13. &dnit the allegations of paragraph €9 of the Azer” 
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Complaint but deny knowledge ox infornationa sufficient to for. : 
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» belic£ as to the ‘allegations of said paragraph that the cost of 
dclivery of out-patient services to Medicaid patients is great: 


gn 1976 than in 1975. 
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24, Admit the allegations of paragraph 64 except the 
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AS AND FOR A FIRST SUPARATH: 


AND AUPIRMATIVE DEFLUSH, THE 
STATI DEVI ENDANZS ALL: 


»Jast sentence thereol which they deny. uP 
15. Public Law No.  94- 182, § 132 $9 Stat. 1054, 
& 


xoferred to in paragraph 59 of the'Amenades Complaint which reguis 
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the States to consent to suit in Federal Conrt Ly providers of $y 
‘patient hospital services and to waive ths immunity from such 
suit undcr: Amendment “I to the Constitution >£ the United States 
is unconstitutional and bsyond the “power of the Congress to enc 
Tne State of New York exeéuted its consent under protest ani Ly 
, reason of the fact that. fFnilure to execuke tha consent would 
have cost the State upwards of $40,000,000 in Federal Funds. 
The State executed the consent. but expressly reserved the questi¢ 
of the propriety of the demand for this waiver. See letter date 
i ; March 31, 1976 from defendant Toia to Comaissioner Toby of the 


i Exhibit "A". p : , ae 


The State defendants assert that this Court has no 


jurisdiction under onnd public Law 94-132, ror under any otha: 


Seep Tre. 


\, 
= the statutes cited in dexagcauie 17 ‘and 12.0f the Amended 


Said Public baw Mo. 94-182, § i211 as violative Gc <u 


XI Maendeent to the Constitution and of the equal protection of 


the lows vrovided for in the XIV Amendment to said Constitnitoa 


AS 2 SECOND, SEPARATT Bl 
pte DEPSHOR, ‘ti 
STALE DUPENDANYS ALONG: - 


er a Yhis-action against the State defendants is un 


action against thom as officials of the State of New York. whe | 
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| mK "aia auepiacamsiin of Health, Education and Welfare e attached hercto as 
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f State has not by constitutional provision or stakubory cnactmenl-- 


“consented to suit in the Federal Courts nor to a waiver of its 


“ 
' fsovercign {wmunity £rom suit in Poderal Court. This Coutt is 
j . 


without jurisdiction. 


eid S A THIRD, SEPARATE DEFENSE, in 
‘ we ye STAT DEVENDATELD RLLEGE: 

% : 5 sid if . 

: * pate By Chapter 76 of the Taws of New York of 1975, the 
TMedicaid rate ‘of payaents to hospitals fox out-patient s-rvices 
Eas set at 100% of the level of payzent made in 1975. Chupter 76 
is 41(2) (c). Said Chapter 76 is constitutional and’ not violative 
j of the Social Security Act of Federal Regulations issuca& taecre- 
jonas. Count II of the Amended Conplain® and the prayer for . 
{injunctive relief set forth in the amended Complaint would 


necessarily restrain and enjoin the opyration of this statute by 


the State defendants. Such restraint may only be ordered by a 
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istrict court of three judges. 28 U.S.C. § 22281, 2234. 


fhe State defendants respectfully request that a 


ii 
& 
: 
i 
5 
- or district court be convened to adjudicate the issue. 
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WHEREFORE, the said State defendants ask judgment 


Q.- 


ad missing the Anended Complaint. 
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‘pated: New York, “Mow York 


f July 26, L976. 

t Yours, 2tc.r 

‘ 

4 LOUIS J. LEP KOWVITZ 

; . Attorney General of the 

: y* State of “ew York 

! Attorney for State HY2framiants 
£ Offices & B. O. Address 

3 Two World Trade Center 

t New Yor!, dew York 10647 

4 fel. (212) 488-3391 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK 
STATE, INC., et al., 76 Civ. 2027 


Plaintiffs, AFFIDAVIT 
-~against- 
PHILIP L. TOIA, et al., 


Defendants. 


’ STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 
James C. Ingram, being duly sworn, deposes and says: 


1. 2X submit this affidavit in further support of 
plaintiffs' motion for a preliminary injunction herein 
and in response to the affidavit of Assistant Health 


Commissioner William F. McCann. 


2. Defendants claim that 10 NYCRR §§86.14(b), 86.21(X)!} 
' and 86.26 do not change the methodology in the approved 
_ State Plan and therefore can be implemented without the 
|. prior approval of the Secretary (McCann affidavit $46). 
The Medicaid Act and regulations and the affidavit of 
Seymour Budoff submitted on behalf of defendant Mathews 
', demonstrate the opposite. 
"The federc! regulations also provide that state 
Medicaid plans which provide for payment of 
the reasonable cost of inpatient hospital ser- 
vices must be approved in advance of implementa- 
tion by the Regional Commissioner of the Social 
and Rehabilitation Service. 45 C.F.R. Section 
250.30(a) (2). None of the plan amendments, por- 
tions of which are challenged by plaintiffs 
herein, has received such approval." (Budoff 
affidavit {j8). 
3. Assistant Health Commissioner McCann was in the 
‘Courtroom at the July 20, 1976 hearing in this matter 
when I testified to the conversation which I had with him 


and Donald Davidoff, Associate Director, New York State 
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. Health Department, Division of tate Care Cost Control, 
on June 22, 1976 at the Holiday Inn in Newburgh. In 
McCann's presence, Mr. Davidofé stated that the p pose of 
the challenged regulations was to reduce State Medicaid 
“payments to hospitals. Further, he strongly implied that 
the calculation of Medicaid rates was being controlled by 
the amount of money which had been made available by the 
- defendant Budget Director and not by any desire to reimburse 
| hospitals their reasonable costs. (transcript pp. {36A-39) «| 
oIt is significant that nothing in McCann's affidavit contra- 


i dicts my testimony. 


4. Defendants attempt to justify their illegal con- 
: @uct on the grounds that in-patient howe tal sosts in New 

S York cane between 1970 and 1974. - (McCann affidavit 42). 

. Apart from the fact that it is impossible to verify de- 

'. fendants' figures since their source is not given, they 
“contain no information comparing the increase in New York 

's hospital costs in these years either with increases in 

i the general economy or increases in the hospitel costs of 

'. other states. Moreover, they do not indicate how much of 

' this increase is attributable to inflation.over which 

:. hospitals have no control. A study conducted by Professor 
! William L. Dowling for the Department of Health, Education 
and Welfare entitled "Evaluation of Blue Cross and Medicaid 
| Prospective Reimbursement Systems in Downstate New York" 

, (Draft - June 1976) found,that on the basis of average per 


‘. @iem costs,the increase in non-profit hospital costs betwee 


1970 and 1974 was less for downstate New York hospitals tha 


| : 


a. 


for hospitals in Chicago, Cleveland me Fhiladelphia. Dowlin 
concluded that, after eliminating the effects of inflation 
and out-patient workloads, the New York hospitals‘ inpatient 
costs rose 7.4% from 1970-1974 as compared to 22.0% for the 
other metropolitan area hospitals. Dowling Report I-22~23. 
This represents an average increase of approximately 1.9% 
per year in the costs of the downstate New York hospitals 
which in my opinion is primarily attributable to new pro- 
grams and facilities approved by the Commissioner of Health 
as well as the introduction of new scientific techniques. 
The average annual increase for the other metropolitan area 
hospitals in the Dowling study was pene three times as 
great - namely 5.5% per year. The report further found 
that under prospective reimbursement 

"both adjusted cost per day and adjusted cost 


per case increase rates slowed substantially 
under PR [Prospective Reimbursement]. Adjusted 


Philadelphia 


to two-thirds of the 1970-1974 control hospital 
rate). Findings of for-profit, teaching, an 
non-teaching hospitals are similar." : 
Dowling Report I-24 (Emzhasis in original) 

A copy of this report is annexed hereto as Exhibit A. 

5. The fact that hospital costs may increase from 
year to year does not mean that these increases are un- 
reasonable. Defendants themselves have acknowledged that 
reasonable hospital costs have increased between 1975 and 
1976 by calculating projection factors for co ts ("trend 
factors") which show an inflationary increase in the New 
York hospital economy for this period of Cine! For the 
voluntary and public hospitals the calculation sheets of 


| the Department of Health indicate that these trend factors 


lare as follows: 
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HOSPITAL 1975-1976 
_GROUP TREND FACTOR 


Teaching, New York City 
Teaching, New York Suburban 
Teaching, Upstate 
Voluntary, Non-Teaching NYC 


Voluntary, Non-Teaching, NY Suburban 
75000 Patient Days & Under 


Voluntary, Non-Teaching, NY Suburban 
over 75000 Patient Days 


Voluntary, Non-Teaching, Upstate 
SMSA 50000 Patient Days and under 


Voluntary, Non-Teaching, Upstate 
SMSA over 50000 Patient Days 


Voluntary, Non-Teaching, Upstate 
Rural 30000 Patient Days 


Voluntary, Non-Teaching, Upstate © 
Rural over 30000 Patient Days 7.14 


New York City, Municipais 6.72 


Psychiatric 8.34 


In light of these figures,it is impossible to 
understand how reducing 1976 hospital reimbursement rates 
below 1975 levels can result in reasonable cost reimburse- 


ment. 


‘6. Moreover, despite their repeated claims that the 
ceilings on cost imposed by the challenged regulations compl 
with the requirement of reasonable cost reimbursement, de- 
fendants have never attempted to show that a single item 
of cost of a single hospital hae been incurred in an un- 


reasonable manner. 


7. Defendants reliance (McCann aff. 427) on HEW’s 
reimbursement regulations for skilled nursing and inter- 
mediate care facility services and their claim that the 


Secretary has defined "reasonable cost" to mean “reasonable 
\ 
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cost-related" is misleading. The Medicaid Act requires 


_ that skilled nursing and intermediate care facility services 


'. be reimbursed on a “reasonable cost-related basis" and not 


on a "reasonable cost" basis as is required for in-patient 
hospital services. The preamble to these regulations makes 


this distinction apparent. 


"The statute requires payment for long-term 
facility services provided under the plan 
‘on a reasonable cost-related basis,' rather 
than simply requiring payment of ‘reasonable 
costs,' as in section 1902(a) (13) (D) (payment 
for inpatient hospital services) and section 
1861(v) in title XVIII (Medicare).” 

41.F.R. 27302, col. 3. (duly 1, 1976) 
Attachment 2 to McCann affidavit. 


' The preamble goes on to make clear *hat payment under the 


'. ®"yeasonabl.e cost-related" standard can be lower than under 


the "reasonable cost" standard. However, even in the case 


of this lower payment level, a state's financial resources 


+ Cannot determine the level of reimbursement. 


"[A] State would not satisfy the requirement of 
‘section 1902(a) (13) (E) if it paid, or gave 
assurance to pay, the amount determined under 
this section to the extent that State funds 

‘are available, or to the extent that State 
appropriations permit. To allow a State to 

. limit its obligation under the statute by such 
a provision, as some comments suggested, would 
permit a State to defeat a major part of Congress' 

. purpose in enacting... {section 1902(a) (13) (E)]. 
41 F.R. 27303, Col. 1 (July 1, 1976) - Attachment 
2 to McCann affidavit. 


8. It is true that the Secretary recognized that 


there can be a variety of cost-finding methods which meet 


the “reasonable cost" standard. However a cost-finding 


method cannot impose arbitrary limits. 


Some States are now considering imposing 
arbitrary limits on the increase in hos- 
pital costs which will be recognized in 
the reimbursement rate. Such simple 
limitations on cost do not meet the re- 
quirements for reimbursement of reason- 
able cost specified in §250.30(a) (2) (ii). 
(Emphasis supplied) 
FIELD STAFF Information and Instruction Series: FY-76-62 
State Plan Changes, January 2, 1976, issued by Department 
Health, Education and Welfare, Social and Rehabilitation 
Service, p.9 


A copy of this memorandum is annexed hereto as Exhibit B. 


9. Defendants claim that only 9.6 percent of the 
New York voluntary hospitals had cost reductions greater than 
2 percent as a result of the ceilings in the challenged 
regulations. (McCann affidavit 429). This is a completely 
misleading number. McCann's affidavit makes it clear that 
this 9.6 percent was calculated only on the basis of hospi- 
tals whose 1976 rates were lower than their 1975 rates. In 
addition to those hospitals whose 1976 rates were reduced 
below 1975 levels, there are a great many hospitals with 
higher 1976 rates who were also denied reasonable cost reim- 
bursement as a result of 10 NYCRR §86.14(b) and 86.26. In 
total, I believe that at least 160 of the voluntary hospitals 
were affected by 10 NYCRR §86.14(b) and 103 were affected by 
10 NYCRR §86.26. 


10. Defendants attempt to justify the use of an 
average ceiling on routine and ancillary service costs on the 
ground that their hospital groupings take the differencesin , 
hospital operation into account. For purposes of ceiling 
calculations, defendants group hospitals solely on the 
basis of the followine criteria; type (teaching or non- 
teaching hospitals); yeographic area for non-teaching hospi- 
tals; size; and sponsor (voluntary, public or proprietary). 


Defendants’ own regulations show that these are the orly 
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criteria used. 10 NYCRR §86.13 - Approved State Plan Attach 
ment 4.19-A. - Plaintiffs' Exhibit 1. DefenjJants grouping 
obviously does include a great many factors, such as patient 
imix, age, and plant design, which will create natural 


differences in hospital cost. 


ll. Defendants suggest that elimination of costs of 
schools of nursing, interns and residents, and capital costs 
from ceiling computations as well as their plan to adopt 

‘an appeal mechanism for 10 NYCRR §86.14(b) overcomes the 
argument that the average ceilings do not allow for the 
| natural differences between efficiently run hospitals. 


| (McCann affidavit #39). As fl have explained, here are man 


Y 


| factors other than those enumerated, which produce dit “er- 

Vences in hospitals. Mcre than 61% of the non-profit hospite 
in the State for whom rates have been calculated have been 
adversely affected by 10 NYCRR §86.14(b). An argument that 
the regulations authorize appeals is hardly an answer to ov 
claim since a regulation whose application requires more 
than 61% of these hospitals to file an appeal can only be 


arbitrary in its operation. 


12. In any event, even if hospital groupings reflected 
many more factors than they do, the 100% ceilings would 
still not be an accurate measure of reasonable cost. This 
is a result of the fact that if a mathematical average is 
used as a ceiling there must be some hospitals which exceedg 


the average while others will be below it. 


13. Defendants claim that the Medicare ceilings are 
ineffective (McCann affidavit q34)/but they have not offere 
any evidence -n support of this conclusion. These ceiling 
serve the function they were intended for - they protect 


the public against aberrantly high costs. 
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14, Defendants claim that hospital.cost data showed 
the need for the use of the average ceilings. (McCann 
affidavit #35, 36). However they have not made any such 
cost data awailable. Moreover, this conclusion is contra- 
dicted by the findings of the Dowling Report referred to 
in @4 above which also concludes that 

"Blue Cross and Medicaid...prospective rates 
have not covered the portion of inpatient 
costs attributable to their patients. Blue 
Cross and Medicaid prospective rates consis- 
tently understated their own definitionsof£ 
cost as well as the average cost for all 

atients. Dowling Report I-39 (Emphasis in 
original). 

15. Defendants attempt to justify the average ancillary 
service cost ceiling on the ground that Blue Cross and Blue 
Shield o£ Greater New York has an ancillary service cost 
ceiling (McCann affidavit 437). However, the Blue Cross 
ceiling is equal to 115% of the group average of routine 
and ancillary service costs, and is calculated on a per pa~ 
tient day basis rather than a per discharge basis. A 
per discharge ceiling can only be valid if the service costs 
being compared are the same. For example, if the delivery 
costs of 1 hospital were compared with another this could 
be done on a per discharge basis. But if delivery costs 
are combined with surgical costs, radiological costs and 


physical therapy costs a per discharge comparison just won' 


work. 


16. Defendants have not offered anything to show that 
the costs of interns and residents are not solely attribu- 
table to the services they perform. The fact that these 
doctors may be learning at the same time as they treat pa- 


tients does not mean their services are not related to 
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hospital care. Moreover, since interns and residents work 
an average of 60 to 100 hours a week, they are obviously 


providing full time hospital service. 


ames C.N€én sul 
JAMES C. INGRAM 


Sworn to before me 


TA 
this 2 day of July, 1976. 


[> Su57777 Bosonke ( df 
Notary Public 


SAN ROSENFELD 
aotary Public. State 0 of New York 
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HOSPITAL ASSOCIATIO!! OF NEW YORK 
STATE, et al., 


Judge Lasker L 


Vv. 10. Civ. 2027 
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PHILLIP L. TOIA, as Commissioner of 
1 


“ee Re 
es A 
Coe ww 


Social Services of the State of New 


' 


the robing room, there are two points I would like to cover 


NIT 
York, et al. : 
5 
few York, New York ' 
6 July 28, 1976 - 11 acm, 
7 || A: te | 
8 | THE COURT: As I have explained to counsel in | 


One is to hear from Commissioner McCann, who is 


| 
' 


| 
10 | this morning. 
not present hecause he is driving down from Albany, to fill 
in or to answer certain questions <het arise in my mind as a 
| result of this very interesting and stimulating affidavit. 
| 


i Know that there are questions to be asked of 


The other thing is to clear up confusion which 


arises out of different or what appear to be different pointd 


! 
the witness. 
of view on the part of the federal defendants and the state ! 


defendants as to precisely what the dsqrae of approval is 
y g DE 


1 
| 
ment is free to implement its new regulations. | 


20 
21 required by the federal government befora the state govern- 
It seems to me at least that material contained 


’ 


i 

in Mr. Fine's memorandum of iaw in opnosition to application | 

| 
25 for the preliminary injunction is inconsistent with material ! 


{ 
' 
i 
! 
{ 
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contained in the affidavit of Seymour Budoff, the Associate 
Regional Commissioner for Medical Services of the Social and, 
Rehabilitation Services of the Department of HEW, Region 2, | 
in New York. 

If counsel are able to s inibieh ink hs Kec Acdeuwenal 
by their discussion, fine.) LE not, T) weuld like to hear | 
testimony, if necessary or at the very least, argument. 

Mr. Fine, perhaps it would be most effective if 
you would explain to us what your views are as to the inter-, 
relationships between state action and federal approval here if 
and then let Mr. O'Connor and Mr. Imberman have their say. 

MR. FINE: The implication in Mr. Budoff 's 
affidavit that the state has been nealigent in seeking HEW 
approval,.I requested the Department of Health, Education 
and Welfare to bring to court the original and copies of 
certain correspondence, one, a lstter from the State Depart-. 

| 
ment of Social Services dated July 14, 1976; they have the | 
original in court, but. I am sure Mr. Imberman and Mr. 0'Conna 
would not object if I submit these copies. 1 

THE COURT: Of courses Not, eo | 

MR. FINE: : And @ copy of the incoming letter fron) 
Mz. iBuaott to the Department of Social Services dated July 


10th and I ask that they be marked in evidence. 


THE COURT: All right. Bring them up, please. 
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I take it there is no. objection. ! 

MR. O'CONNOR: We have no objection, : your donoes! 8 

i 

(State Bxhibit. 8 was received in | 
euisenwe,) 

MR. PINE: Ifyou look at the index for the vay 


1 
I want to discuss that With you, your Honor, : I 
The minutes -- by the way, ths exhibits are rion! 
here on the table now. | | 
I should also like to introduce and I thought I : 
THE COURT: What confusion is there about exhibit: | 
numbers? ce get it straightened out if there is a 
problem. | 
MR, FINE: f EMS pe listed as exhibit ~~ 
there is no confusion, except that I thought that I put eas 


evidence —- if you don't mind, I will approach the: bench -~ 


THE COURT: Please do. It is hard to hear in 


MR. PINE: = @ Lettervor/ two letters, really, 
written ~ Donald McCord, counsel for the defendant, whom I 
expect will be here with Mr. McCann, transmitting to the 
Speaker of the House and the Majority Leader of the Senate, 
regulation number 8626, which -~ 


DHE COURT: Those were attached to your brief. 
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MR. PINE: Right.../1 think it would be appropria" 


to introduce them into evidence. I have shown them to Mr. 


Imberman. 


MR. IMBERMAN: Are you putting them in again? 


MR. FINE: I am not. I thought I put them in 


the last time, but apparently I was mistaken. 
{ 


There are copies annexed to my memorandum of law} 
they are the same things. ; 

THE COURT: Of the Isat exhibit there -=)2).am 
confused, I thought that you said Exnibit B, included a 
istter from the state to the federal government dated July 
4th and ce that and something coning back from HEW. 


MR. FINE: There is a letter dated July 10th. 


THE COURT: 1 don't see a July 10th. Let me 


Wait’ a minute. .It, de, dune 20th. 

I am marking as Exhibit B the letter of June 10t] 
from Mr. Budoff to Mr. Raymond Diehl, Acting Deputy 
Commissioner, Division of Medical Assistance, New York 
Department ac 

MR, FINE: The last exhibit marked at the 
previous hearing was Exhibit B. May I suggest you mark this 
exhibit C. 


THE COURT: . No. I am remarking them because of 
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the chronological order. 

Then I am remarking as Exhibit C the letter of 
July 14, 1976, trom. tne wigue, peeuvenait of Social Services | 
to Mr. Budoff with substantial attachments. 

Now, the others can be dealt with. 

MR; “IMBERMAN: What, is) Exhibit A now? 

THE COURT: . Whatever was admitted the last time. 

MR. IMBERMAN: Whatever was put in on page 10 
originally. 

MR. FINE? That is a stipulation, “That was 
admitted, I think, into evidence. 

THE COURT: Alli Pigue. 

MR. FINE: Your Vonor, I should now Like to 
offer into evidence the Hos release referred to in the 
affidavit in support of the application for the injunction 
by Mr. Hartline, This is the complete news release and I 
Shee tates to offer that in evidence. 

(State Bxhibits |B, C and D were petetaus in 

evidence.) 


MR. IMBERMAN: My problem with the news releases 


is that I would like to be able to cross examine the gentle-@ 


man who put out the news release. 
THE COURT: Didn't you say it is attached to one 


of the affidavits already? I don't think it needs to be put 
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in. On a motion for preliminary injunction, I don't want 
to get hung up on the technicalitites. Whatever is in the 
evidence is at least in evidence to that state. 

Hh. FRR Rede a ae bdavi eee ine aretine, 
one of the officials, and he refers to this news release. 

MR. IMBERMAN: Your Honor, counsel stipulated 
that he wasn't on to) controvert. 

MR. FINE: I am not. I just say this is a 
news release. 

THE COURT: tC don't think ic 8 degeesany to 
put it in evidence. | 

Now, I would like to get to the purpose for whic’! 
the hearing was called, namely, to have evidence if necessar 
or argument in any event, on the extent to which approval is 
required, when it is required, to permit the state legally 
to s Ainleaeh nee implementation of its regulations. 

Me. Fine, 1 do call on you tirst to explain what 
the heen position is in that regard. I am not sure that 
I thoroughly understand from your memorandum, 

, MR. PINE: Our position is very simple: 

The statute under which we ie operating is the 
Social Security Act and it requires that a state plan be 
approved by the Department of Health, Education and Welfare. 


The regulation, however, which the plaintiffs rely on, refer 
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THE COURT: ‘Which sina are you talking about? 

MR. FINE: Regulation 45CFR250.30(A) (2) ,which 
says. in effect that a regulation. with respect to boeuital 
reimbursement rates shall, prior to implementation, be 
approved by HEW, and that it is not to become effective until 
approved by the Secretary. : 

The language of the statute itself requires the 
approval by the Secretary. It says nothing about, prior to 
the implementation of a new set of regulations becoming 
effective, such approval shall be required. 

Sections 205B -- 

THe COURT: Isa't ene word "approval" ee 
to be construed as meaning approval in advance? I mean | 
certainly oe dauian te want to get it approved ten years : 
from now. | 

MR. FINE: Ordinarily, your Honor, but I must | | 
j 
tell you that there are other provisions of the Code of | 
cusaieek cake et ae which cast grave doubt on that and the I 
grave doubt is cast upon it by hie ewek. That Regulation | 


45CFR205.5(B) provids for federal financial participation as 
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to additional expenditures resulting from an amended provi- 


> 


sion of the state plan as of the first day of the calendar 


quarter in which an approvable amendment is admitted or on 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


| 
| 

Z 
: 
I 


t 
: 
1 
i 
o 
it 
é 

j. 
— 
[ 
F 
b 
a 
3 
as 
e 


a 


‘period of time may be extended and because of negotiations o 


ee 
jblt 101 , 


i 
the date on which an amended provision becomes effective in | 
he state, whichever is later. | 
d 


Now, we submit to your Honor +hat the regulation 


in issue here are approvable. I am not urging) that they | 
will be approved or disapproved. I am simply saying that 
they are approvable in the sense that they are regulations 
dealing uaien the precise issue of how a state may, under a 
previous plan which the HEW approved of, providing for 
! { 
prospective reimbursement, that these regulations are approv+ 
able. | 


As approvable, as distinguished from approved, 
; ie ; 
we submit to you regulation 950.30(A) (2) is not consistent | 
' 


with the requirement that a regulation be approved price to | 


implementation. In other words, there is a dichotomy betweot 


‘the regulations. 


Further, I should like to point out to you that 
ordinarily HEW is required to give 90 days, to act within 90: 
i 


days after the submission of a state plan, unless there is aj 


agreement in writing by which the state agrees that that 


' 

/ 
controversies respecting the plan. | 
2 { 

Now, in the present case, most of the amendments, 


the amendments in question, were most ly submitted within 
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‘comparatively recent. 

Now, HEW, the thrust of our argument as I said i 
the brief and I would just dislike reading from it, but it 
seems to sg that it sums it up so concisely that I have no 
recourse. 

On page 6 of my memorandum -- 

THE COURT: I read it and I think I understand 
it but I just wanted te be sure I did. 

MR. PINE: What I am dealing with is, shall 1 
say, a minute point of law, a matter of exegesis of some 
words that are contained in the regulations and the statute. 

I would like to tell. your ficnar something else 
I think is interesting: 

HEW for years has let the state operate without 
withdrawing financial funds without approval of amendments 
the benuiaeiane. 

Let me cite to your Ilonor specific cases. 

The last HEW approval of any amendment of a state 
loan was on -- you know, HEW marks each transmittal with a 
Jaictwnseten number showing the year and the date of the 
transmittal. And’ the last approval of any amendment to the 
state plan was ied wants 74-2, and was approved on December 
3h, L974, 


Since then some eight amendments, starting back 
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in 1975 -~ as a matter of fact, in 1974 -- have been sub- 
mitted to HEW; the state has acted on them and HEW has eee 
approved them. 

THE COURT: Or disapproved. 

MR. FINE: or disapproved. 

Never acted on them at all. 

THE COURT: In other words, in a sensé 
pending . 

MR. FINE: They are pending. To be specific and | 
since regional counsel for HEW is present here and the U.S. 
Attorney, I will read ‘off the submittals on which thera have , 
been no action, I will read them in reverse chronological 
order. as 

7/12/76, the middle number, 76=41. Well, I can 
scarcely ask them to act On that. That iavdiees one 0° 
regulations. 

: THE COURT: One involved in this case? 

MR. FINE: a your tlonox. 

Submittal o_o 76-20, Submitted on June ji, 
which I aon te believe involves these three regulations. 

Bepmikeute number 76-18, which was submitted on 
April 29, 1976 and which involves Regulation 76-14B. 

Submittal number 75-62, which was submitted on 


December 17, 1975, which does not involve any of the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
" FOLEY SQUARE. NEW YORK. N.Y. — 791.1010 


« 


a. 
9 


[104] - 307 - 
7 bLt 
regulations in this case. 
Submission number 75-61, which was submitted on 
December 17, 98: involves regulation 82-21K. 


Submission number 75-60, submitted on December 


Submission 75-33, submitted on July 17, '75. 


Submission number 75-13, submitted on July 17, 


And submittal number 74-13 and 74-2, submitted 
on April 19, 1974. 

My point is that HEW has never been as insistent ! 
on | and yet has let the state act under these ae 
tions and I submit that that is eepisdmieeds with our position i 
that regulations dealing with reimbursement -- after all the | 
construction of the question is shall the federal government : 
pay the state money, reimburse it money. 

HEW ‘sins never cut back on New York State's 
salnueeeaent formula, despite.the fact that these regulatior 
have not been approved. 

HEW has never insisted on, shall I say, nor 
has the state for that matter, in fairness to HEW, ever 
complained. 

‘Now, a lot of what I say is primarily because I 


want to rebut any inference in your Honor's mind that the 
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state has not been as diligent as the HEW bureaucracy in thi: 
area and I use the bureaucracy in no disparaging terms, | 
because we understand that these are complex matters ee 
have to be analyzed and thought through. | 

Reverting to my statutory argument, I think that! 
what we have here is a set of regulations, the regulations ! 
we are now talking deh. the three regulations, eee | 
basically in the face of the state's financial emergency, 
rushed down to Washington, to HEW's regional office in the 
last few months of the year when the impact of the emergency | 
crisis came home and on which HEW and the state have not, shi 
we say, been able to resolve all the differences, but as te 
exhibit I introduced shows, at least the State Department of 
Social Services, whom I might mention is the state agency 
which deals directly with HEW -- under the 42 USC, each statx< 
has to designate some agency to deal with NEW and in ae 
cas? it is the Department of Social Services and hits Beverts | 
ment of Health has to ans through the Department of Social 
Services and that is the thrust of the argument ~~ which is 
if we have not gotten the approval of the HEW, it is because | 
they cia 90 days in which to act and in any event, we can 
act on an approvable regulation as distinguished fen 


requiring implementation of approval. 


THE COURT: Thank you, Mr, Fine. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. ~ 791-1020 


od 


7 
i 
4 
J 
: 
Y 
t 
k 
: 
t 
E 
| 
i 
i 
i 
f 
4 
t 
; 


’ 


[106] - 309 - 


In the iii ieee -s 

MR. IMBERMAN: I think Mr. O'Connor ought to 
carry the brunt of this. 

MR. O'CONNOR: Thank you, your Honor. 

THE COURT: I am ‘not caumineind that you should 
necessarily disagree with Mr. Fine. I haven't any idea what 
your position is but I would like tt clarified. 

MR. O'CONNOR: Well, your Honor, for the federal ‘ 
defendant, we do disagree with Mr. Fine with cegard to the 
legal requirement~ and the issue that has been raised with 
regard to prior approval as opposed to approvable and as I 
understand Mr. Fine's argument, he says two things -- one, 
he is saying that the regulation relied upon, one specific 
requirement that there be advance approval, I understand him | 
from the brief and the argument to he saying that that is | 
inconsistent with the statute. | 

I also understand him to be saying -- : 

THE CouRT: The statute ssc the two regulations 
which are in conflict with each other. | 

MR. O'CONNOR: Yes, he also makes that argument, 
that they are inconsistent. ‘ 2 

In this case, the statute and the regulations do | 
gel by the terms and I don't think that it will be sce 
to resolve the question by recourse directly to the language 
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involved. 

The statute that the regulation is promulgated 
under and the statute that is in controversy in the Seagant 
case is Section 42 United States Code, Section 1319(6) (A) “a 
with the following subsections -- (A) (13D). 

It is a short section and I wouldlike to read it 
to you in drawing your Honor's attention to the particular 
ianguage involved. 

1319(6) (A) states: 

"A state plan for medical assistance must pro- 
vide"-- and then the subsection (D) that I referred to has 2 
particular requirement. t says this: 

“the state plan must provide for payment of 
the reasonable cost of in-patient hospital services provided 
under the plan which have been davsloped by the state and 
reviewed and approved by ths Secretary and (after notice oe 
approval by the Secretary, included in the plan.)” 

; THE COURT: It is all part of 0? 

MR. O'CONNOR: Yes, your Ilonor. 

So the first point, your Honor, is the statute 
itself by its specific language speaks about prior ee 
It speaks about it in the following language that I have 
already emphasized -- after notice of approval by the 


Secretary, is when it shail be ~~ 
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THE COURT: Let me ask, I don'* know -- in the 


overnment's view, is there any difference between the need 
g 


for approval of a plan and the need for approval of an amend- 


ment to a plan? 


MR. O'CONNOR: Well,. your Honor, I think in, 
this particular case we are talking only about amendments. 

THE COURT: We are but I wasn't able te gather 
whether (13) (D) 
the plan. 

MR. O'CONNOR: It does not specifically state 
amendments. It talks about the plan shall apply and it is 
our position that this does not apply to amendments to the 
plan. 

With respect to that statute, the Secretary has 
promulgated the regulation that is relied upon here, 


45 CFR 250.230(a) (2), and this regulation tracks almost 


exactly the language of the statute. It states: 


"State Plan Requirements: 

"A state plan for medical assistance under 
Pot le Lo of the Social Security Act must, 2, provide for 
payment of the reasonable cost of in-patient hospital 
services as determined in accordance with methods and stan- 
dards which shall be developed by the state and approved in 


advance of implementation hy the Regional Commissioner." 
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So, the first point I make is there is no 
inconsistency between the égulation rslied upon and the 
statute. The regulation tracks exactly the wording and int 
of the statute. 

That brings us to the second point. fs thera 
some inconsistence between the regulations? Mr. Fine argues 
that there is. However, the pictus that he relies upon 
is 45 CFR Section 205.5 (b), and this provides -- federal 
financial participation. It starts: 

"Except where otherwise provide, federal Finan- 
cial participation is available. As of the first day of the 
calendar quarter in which an approvable amendment is submitt 
or the date on which the amendment provision bacomas ef fec- 
tive in the state, whichever is later.” 


ane point is, the se 
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on starts with the words "except where otherwise provided," 


~~. 


so the regulations come down to this type of gchem: 
: In general, the statute, the regulation relied 
upon by Mr. Fine applies for most types of amendments. ‘The 
‘state ean, if it submits an approvable amendment, it can be 
effective as of the first day of the calendar quarter in 
which it is submitted. That is the gereral rule. 
However, the regulation itself says except where 


otherwise provided, 
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exception is applicable where you are talking about reason- 


so that is a key point. 

THE court: What in effect you are saying is thay 
regulation 250.30(a) (2) does otherwise provide? | 

MR. O'CONNOR: ‘Exactly, your Honor. | 

And the key to the carving out is now we are 1 
talking shee not the general financial sarrioisacten: but | 
now we are talking a}out reasonable cost of in-patient 
hospital services, which are the greatest percentage, so : 
what the Congress did was carve out a waa section with 
regard to in-patient ues it pan okay, generally we will | 
let you put in an approvable plan, but when you are in the : 
area of in-patient cost, you have to have the plan approved 
first, before you can implement it. 

So, it is the Secretary's position that there is| 


no inconsistency there between the regulations relied upon 


in the statute or in the regulations themselves and the way 
this developed is because of the difference between a genera |i 
rule and an exception that applies to in-patient hospital 


services. 


THE COURT: When you say it is the "Secretary's 
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position, I know wha you represent, Mr. O'Connor, and I iol 
mean to question you, I don't mean to question the una 
of your own, statement in any way, but I would like to know | 
just precisely what you mean by that. } 


Have you been in discussion for example with the 


General Counsel's office of the Department or is this argu- | 
ment your own argument; has it been a matter that the Depart 
ment has had to consider before and rule on? What do you | 
mean by saying it is the Secretary's position? 
MR. O'CONNOR: Well, your Honor, as far as the 
background goes, the authority background, this has been 
discussed with Regional Counsel for the Department of Health, 
Education and Welfare. These ones have come up before. 1 
am not saying precisely on-the point, but the position as 
developed between myself and the Regional Counsel is that 


«here is no inconsistence in these regulations. 


These set out the legal requirements. That is | 


y 


the reason that the Secretary promulgates them, because he 
is following the statute and he wants to have prior coven 
with regard to the in-patient costs. ‘The reason he wants ‘ 
that, ie because that is what Congress recommended. | 
THE COURT: What do you have to say to answer thy 


point made by Mr. Fine that whatever the regulations say, 


the practice has been to allow the amendments to be 
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implemented even ie ‘they have not in fact been approved. 

MR. O'CONNOR: I would like to do that and befor) 


that I would like to make two brief remarks: 


| 
| 
) 
| 
a 
Mr. Fine has pointed out there is a 90 day oe 
requirement. There is no question of that. However, Mr. | 
Fine aise pointed out that with regard to the regulations | 
that we are talking about, most of them have been submitted | 
within 90 days, so there is no inconsistence between saying : 
that the Secretary has not acted yet. ‘They have been sub- | 
mitted recently. | 

The other point is this: 

With regard to, and Rusere will be able to testil 
to this, approval that goes beyond the 90 day period, it 
is the policy of the Department of Health, Education and 
Welfare, to notify the state that it is considering these, 
that there are certain questions and to ask os an extension. 
or to inform chen that they are going beyond the 90 days. 

As Mr. Fine also has stated, the state has never 
objected to any of the time requiremsnts that we are talking 
about hae: aad very few of the things that he mentioned -- : 
he mentioned that I have nine submittals that he ceeieuieeee, 
vere few of those, I think I only have two of them, which ar’g 


involved in the current controversy. 


I do not know what is involved in the other 
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submittals. 
THE COURT: That may or may not be relevant but 


that is not the point. What he is saying is as a matter of 


oo 


general practice, regardless of what, the regulations say, 
they have not been lite rally implemented; that the govern- 
ment -- this is something I suppose we should hear from 
somebody about and I don't mean to ce. that is it will 
control but I would like to know what the practice is or has! 


been. 
| 
i 


MR. O'CONNOR: Well, I just wanted to bring to 


| your Honor's attention before Mr. Budoff testifies, what 
Mr. Pine said about the eight submittals, we don't know 


exactly what they involve, we don't know if they fall in 
category of approvable, as opposed to the ee he 
did not specify that. 

THE COURT: I know. We do not know .a lot 
things and lawyers cannot answer that for us and that 
we have tha witness here. 

MR. O'CONNOR: We can call Mr. Budoff. 


THE COURT: Before you do that, Mr. Imberman? 


MR. IMBERMAN: I have just one word to add, yourg 


Honor. There is nothing I can say to improve upon Mr. ; 
O'Connor's argument on the important part of the aspect and 


that is the alleged conflict between the statute and the 
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regulations. © 
: He has answered it precisely. 

I have no knowledge of what has been going on 
between the Department of Health of the State of New me 
and HEW and thé practices that they have indulged in wie 
regard to plan approvals, what they petalee to in-patient 
reasonable cost or some ether technical things that do not 
matter very much, : 

The only point I want to makes, your Honor, is it} 
hardly seems fair to me that if these two governments indulg: 


in whatever practices they do, as between themselves, that 


can hardly affect the right of the plaintiffs here to ask 


your Honor to snforce the law. 

THE COURT: Well, I would agree to this extent a 
chat it cannot be binding. I would not say it is irrelevant, 
to whether I should grant the injunction against the state 
Or noc, at least if I come down to the ete a uhostien 
the injunction should be granted, because approval has not 
been secured but certainly you are right; there are three 
ee ide nae, not Just two, and the interests of all three 
are Reckosauy, 

MR. IMBERMAN: I think perhaps it would be 
helpful to be heey ine from the witness. 


MR. FINE: May I speak for a moment on something f 
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Mr. O'Connor said? | 

THE COURT: “Yes. 

MR. FINE: . In discussing 45 CFR -5(b), he 
laid great emphasis on the Opening words of paragraph, 
"except where otherwise provided." 

-I submit that that modifies federal financial 
participation is available. It does not abeauariey be 
minimize or negate my argument that if an approvable plan is 
submitted, that the state may act on that aaa T | 


“axcept where otherwise provided, financial participation 


is available." The “federal financial participation is 
available” is what is modified by “except where otherwise 


provided" and I do not think that language reasonably states| 
i i 


the present implementation -- | 
: CHE COURT: I am glad to have you add that 
argument but I won't attempt to construe Silk) ae a ha on 
‘the bench here, It 28 going to be ditticuls eneush te do 
zt Sanit 2 else. | 
Do you want a Gall Mr. Sudott then, tr. 0'Conno 
In effect, Mr. Budoff is being called as a 


Court witness, if it makes any difference to anyone el 


It doesn't make any difference to me who calls hin. 


a 
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SEY MO UR BU DOFEE, called as a witness 
on behalf of the Court, having first been duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. O'CONNOR: 


My. Budoff, would you tell us your position, 


I am the Associate Regional Commissioner, Medica] 
Services Administration, Social point robe cies Services, 
HEW Region 2. 
ey As part of your position, Mr. Budof£&, do you havi 
any connection with amendments to state plans submitted by 
H 
New York State under what is called the Medicaid Federal | 
Plan? | 
yes. | 
The silliest office, Region x ae the responsi- 
bility of reviewing plan materials on Hedicaid submitted by 
the peste. 
} 
Q Are you personally involved in this process? | 
A Yes, I am. 


Q Would you please explain to the Court briefly 


the process of approval. | 
A Well, the process of approval begins when the | 


state submits either a new plan material or a plan amendment 


‘ 
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That material has to be evaluated by my staff and myself. 
It is evaluated to insure that, number one, 


it is consistent with federal] statute, federal regulation 


vg aed = «2° 


and in order to make that determination, the material is 
evaluated and hopefully , decision is reached. 

Q Now, when you say evaluated, why ie you tell 
just from locking at the piece of paper that is submitted 
whether it is consistent or inconsistent? What evaluations 
are there? 

A Sed eee is. to decoemine that what is 
being submitted, which very often is a complicated piece of 
material, often involving principles that have to be looked 
at and Se made to insure that what is being 

_ submitted once approved would be consistent with vacuiea- 
ments that exist in federal statute regulations. 

Q ‘Are you familiar with bubmibtate entitled 
76-18, 76-41 and 75-61? 

Are you familiar with those submittals? 
THE COURT: Those are the submittals of the 
three regulations involved in this cass? 
MR. O'CONNOR: Yes, your Honor. 
A Yes, I am. 
Q Could you explain briefly again, with regard to: 


these specific plan amendments, what type of approval 
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process -- where are you in your approval process with regar« 


to these three submittals? 

A These three submittals in the main, relate to 
amendments to the methodology the state will use in order to} 
determine veascnable cost reimbursement to institutions -- 
hospitals in pa deteuter, H 

bos eaeiay of thoes amenuments requires that | 

: : | 

we, number one, ¢évaluate what is being submitted as the amsene 
| 7 | 
ment, try to make determinations as to whether or not the 
| 
application cf that methodology will indeed and in fact lead. 


to the reimbursement of reasonable costs to institutions. 


: ‘ 1g 
In order to do that, we have first reviewed the : 


material. A number of questions were raised in our minds ae. 


. ‘ : | 
to how this or these new regulations would be applied by the? 
state and we are at the process now of having shared with thi 


state our questions with regard to the specifics 


materials submitted and are seeking to hear from the state 


as to their representations of what they propose to do would | 
in fact lead to reasonable reir’ uarsement and in that way 
satisfy our concerns with regard to the material submitted. | 

Q Are you familiar with a requirement in “he Frequ- 
lations that the Department of Health, Education and Welfare | 
will muchoue. wet within 90 days of the submittal? 


A Yes, ther2 is such a regulation. 
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Q One of these three regulations, of the submittal, 
that I mentioned earlier, as far as you can recall, have any 
of them been submitted to the Department of Health, Educatict 
and Welfare before .-9 days from now? 

THE COURT: More than 90 days. 

A 90 days ago? Yes. 

Q Now, with regard to that submittal, what in gen 
practice in light of the fact that you hatte gone over the 
90 days? 

R- Well, when we are approaching the 90-day time 
Limit, we make it a practice to notify the state that we 
are approaching the 90-day limitation and that we will be 
continuing beyond the 90 days to review this. 

Q And how do vou nosiey them? By tslephone or 
ee o. 

A By mail. 

Q Has the state responded, has the state objected 
to any of these letters? , 

A Not to my knowledos. 

Q : Have they answered in any way? Have you 
received any communication from them so far as you know, sini 
the time you told them you would go beyond the 90 days? 

A Sreciticatiy relating to the 90-day period? 


Q No, any communication regarding the submittals. 
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A Well, yes, we did receive a communication 
from them on July 14th, I believe. 

Q And as far as you can recall, is there any 
mention in that letter of an objection to the 90-day 
requirement? 

A No, there was no such objection. 

MR. O'CONNOR: I would like to have this marked 
as Government's Exhibit E for identification. | 
(Federal Exhibit E wine marked for 

identification.) 

Q Mr. Budoff, I now show you State.'s Exhibit B fo 
identification and State's Exhibit C for identification 
and Government's Exhibit E for identification and ask if yo 
recognize these. 

MR. IMBERMAN: Excuse me, are not B and C marked 
in evidence? 
THE COURT: Yes. 


I think he is talking about the covering letter 


A Just the covering letter or the attachmants 
as well? 

Q Just the covering letter. 

A Yes, I recognize it. 

Q Could you tell us what it is, briefly? What 
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7 2 A Exhibit B is a letter that I wrote to the | 
A 3 Single state agency indicating to them that we had finished 


our review of the material that they had submitted in one of 


thair submissions -- I don't have the exact number -- and 
we sent this covering letter along with the matrix of the 
areas that we wanted further clarification from the state 
about, requesting that they revisw the material and we would 
like to meet with them to discuss our questions around the 
material that. had been submitted. 

Q Could you explain briefly, what do you mean by 


a matrix? 


| 
| 
| 
| 
| 
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13 a Well, it was a compilation of the results of our: 
14 review, where we took each saction individually and indicate, 
15 where we had questions foe that section, what those | 
16 questions were, requesting that they prepare themselves to : 
17 be able to satisfy us with regard to the questions we had | 
18 | raised on each section of that submittal. 
19 ‘The next exhibit is marked C, and this is the | 
20 response that the state sent us to the letter of June 10th. : 
21 The following exhibit is marked E, and that ig. 
2 our response to the state's letter Of Uuly 24th. | 
23 MR. O'CONNOR: At this time I would like to offen | 
2A in evidence the Government's Exhibit E for identification. 

25 TUE COURT: Show it to counsel. 
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1 j bit Budoff-direct 122 
i 2 MR. O'CONNOR: I offer this in evidence at this | 
i 3 time. 
r 4 ee 
5 . Let me mark it “| 
2 | 6 estat (Federal Exhirk.t E was received in evidence. | 
7 Q Mr. Budoff, would you t¢ll us something of the | 
8 i - substance of the letter, Government's Exhibit E. | 
9 rite COURT: Look, we don't hav2 a jury here and | 
10 I don't want this to become overformalized. Just tell me | 
11 what it is about. It is in evidence. I can read it. What | 
12 do you want me to know? 
13 MR. O'CONNOR: What I want you to know is eae 
14 from the previous letter there are certain ¢xhibits, etc., | 
15 that the state was supposed to have forwarded and they did 


rot. The letter indicates thac Mr. Budoff is asking them to 
17 forward what they previously said they would. 

va eae : THE COURT: Is that right? 

19 gE WITNESS: Yes. 

20 ‘THE COURT: Gian: 

21 | MR. O'CONNOR: I have no further questions at 


this time. 


THE COURT: Well, stay there, because I would li 


a 


“0 
3 2 82 8 


to ask a few more questions. 
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BY ‘THE COURT: 


Q You heard Mr. Fine say that whatever the regula- 


tions say, although he argues that they mean different thing 
han what your lawyer says, that the fact is that the govern|f™ 
ment has always allowed the state to co ae ae the impleme} 
tation of its amendments and if I understand Mr. Fine 
correctly, that is, and has never held them up, penalized 


them or anything else, even if they hadn't been apprre.ed. | 
Do you know whether this is the case? Do you | 


Wa 


know of any instance in which -- well, do you know if that i 
| 
is the case?: I guess that is the best question. if 
es 
; A Your Honer, procedurely, what would happen in 


an instance where the state had implemented a regulation or 
implemented matsrial that required a plan approval from us 


and which they had not recieved, our action would be to make 


Q Have vou ever done that? 

A “yes, There have been a number of areas where th 
state has ee found out of compliance. I don't have speci- 
fic knowledge at this time as to whsther or not the 
material submitted by Mr. Fine led to such a compliance 
recommendation. 

Q Let's take the three matters that are in issue 


here. 
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If the Court does not prevent the state from 

putting them into effect prior to your approval and the 
state does put cen into effect or keeps them in effect --. 
T guess they are -~- what will you people do about it? 

A Weli, if the state were to put this into effect 
absent our approval -- 


Q Let me ask -- are the regulations in effect at 


the moment or not? 


| 

| 
MR. FINE: As far as the state sa eee, 

they are. 

MR. IMBERMAN: If your Honor please, what has | 

happened is rates have been promulgated er eon theses | 

regulations. ! 

THE COURT: That's what the regulation says. I | 

‘ | 

am not saying what factuai result would happen. | 

The state takes the position chat their own | 

regulations are in effect. It really means yes, we think | 

we have done everything we need to proceed. | 

THE WITNESS: We would, in oux quarterly | 

noeivance report -- | 


Q When is that? 


A I am sorry, your Honor, I doen't know if it is thi 
beginning or the end of the quarter, but there is a quarterl 


compliance report. 


or a ee 
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| 
| 
i 
Calendar quarter? | 
ieee quarter. | 
That is the same quarter? | 
The federal fiscal year is beginning September 
lst, this year. ; | 
So it is not necessarily a calendar quarter. " 
we would find that the state is out of compliance in this | 
area. 
What would the effect of that finding be? 
A That would be a recommendation that w2 would makg. 
The administrator would then have to make a finding or rule 
that the state was inden and in fact out of compliance, at 
which point there would be a compliance hearing. 
Q You really don't need to go further. I can see 
the bureaucratic machinery working and the point is, even 


if you find them not in compliance, the house won't come 


| 
j 
‘ 
{ 
| 
\ 
| 
| 
| 
Hy 
| 
! 
( 
A hat is an accurate assessment. | 
Q Now, the other question was this: ! 
| 
In your testimony and in your affidavit, you haves 
indicated that there were certain areas of the proposed new 
amendments that are at issue in this proceeding that you 


wanted to discuss -~- and I say you collectively, HEW -- 


wanted to discuss with the state. De you know what those 
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And I think you said in your testimony that the 
had raised questions in the mind of HEW as to how or whether 
the proposed amendments would produce a reimbursement of theg 
reasonable cost of medical services. 

Is that one of the questions you wanted to talk 
over and if so, could you be more detailed in saying what 
the questions are? 

A The problem thatwe ee is that the state has 
submitted to us their regulatory material. sie in order 
for us to mane a determination as to whethér or not this 
would lead to a reasonable reimbursement, we require further} 
clarification on a number of things. 

: t is the beet ae the state not only 
to promulgate regulations but to be abies to support their 
position that these will lead to a reasonable, a reimburse- 
ment of reasonable eae 

One of the problems that we have is that we 
have the regulatory material but we do not have any of that 
back up analysis and one of the things we wished to discuss 
with the state is for them to be able to show us how 
this will lead to a reasonable reimbursement. 

| O..) In effect, you are not suggesting that you have 
taken any tentative position on the merits, but just that 


you need more information? 
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A Right. That these are the areas where you have 
to satisfy us that this will indeed and in effect lead to 
a reasonable reimbursement. 

Tlf COURT: Mr. Fine, do you have any questions’ 
to put ito Mr. Budof £? 

MR. PINE: Now LT just want to ask one ae 
BY MR. FINE: : 

Q When you spoke of the state being not found out | 
of compliance, you understand the state plan embraces not | 
merely part 86 of the Code. of Health Regulations dealing | 
with the form of reimbursement but the state plan also | 
ambraces a great many other problems, having to do with 
eligibility, the nature of services to be rendered, it 
covers a broad spectrum of requirements, much of which is nod 
within the jurisdiction of the Health Departmant, but is | 
primarily the responsibility of the Department of Social | 
Services, so they might have — found out of ponnlienes énf 
other matters not ee to do with the method of reimburse- a 
ment, tha actnedeuear by which hospital rates are computed? | 

a That's correct. | 

Q In other. words, do you recall specifically any 7 
case in which the state has promulgated a regulation in | 
which HEW has found them out of compliance by virtue of the | 


regulation not giving the hospital reasonable 
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always that the New York State is a plan for prospectivi. 


reimbursement? 


Do you recall any? You don't have to but I ee 


Ri I am not specifically aware of any such 
instances. 


BY MR. IMBERMAN: 


% 


a 
| 
5 
| 
| 
| 
| | 
wondered if you did. ( 
4 
| 
H 
Q : Mr. Budoff, would it fall within the purview of | 
your offices to make a determination as to whether a state | 
plan oroviaed for reasonable cost? | 

THE COURT: Could you read the question back? | 

I will rephrase it. 

Would it come within the spade ef the activities || 
of your office to make a dusematnation as to whether or not 
specific amendment to a state plan would or would not result; 

.in the hospital’ s receiving re 2asonablz cose reimbursement? 
A Is your question dirgcted to hospitals geners~ 


cally or directed toward the instance that a particular 


sth 


5 
if 
i 
L 
i 
4 
i 
: 
a 
i 
t 
i 
i 
i 
b 


hospital gets reasonable costs reimbursed? 
Q Well, the plan itself is not addressed to 
specific hospitals; it is a plan that is applicable to all 


hospitals. 


bed 


Now, suppose.an amendment came through to a 


state plan which said, all hospital rates cre frozen as of 
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1974 rates, and that becomes effective July 1, 1976. 

Would it be the function of your office to 
decide whether or not that amendment did not produce reason- |B 
able peat | 

A Oy With regard to that hypothetical amendment? | 

Q Yes. 

A With regard to that hypothetical amendment on 
the face of it, a freeze at a isvel would indicate that reas: 
able cost was not being reimbursed. 

THE COURT: We are not sites! ance the 
We are asking who in your outfit decides this. 

Q Is it your office that determines it or : 
body in Washington or do you make a recommendation? i 

A , The delegation for the approval of plan material, 
resides in the regional office. The dJslegation for dis- 
approval of plan Serer resides in the central office. 

: We would make a recommendation to the central 


office and they would have to make the ultimate datermir. cio: 


or 


i 


as to whether or not that-- 
THE COURT: If there was to bs a disapproval? 


THE WITNESS: Y2sS. 


4 


Q So, if a freeze regulation or a frecze amendment, 


came through, I take it you would automatically say, this do: 


not produce reasonable cost and you would recommend 


. 
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non-approval? Am I correct? 

MR. O'CONNOR: Objection, your Honor. It seems 
to be a leading question. | 

THE COURT: I would rather stick with the facts 
of the case, instead of a hypothetical. 

Ask about the facts of this case, please. 

Q Would vou be prepared to make a recommendation 
on the 100 percent average limitation, which is one of the 
nissan in this plan or do you nsed more material? 

— I think there is the obligation of the state - 
satisfy us that that does not contravene reasonable reimburs 
ment to hospitals. 

THE COURT: In other wont. at least to the 
of your expertise on the subject, you do not equate the 
100 percent average formula that is being proposed with 
automatic freeze? 

THE WITNESS: No. 

THE COURT: The witness pre¢eviously said a freeze 
was bad on its face and would be disapproved and that he do 
not saunte the state's present proposed 100 percent average 
with a freeze as being bad on its face. It may be bad or it 
may not be bad, but it is not bad on its face; is that right 


THE WITNESS: That's right. 
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Q Have you asked the state to supply you with 
additicaal information concerning how that regulation is 
going to work? 

We have requested meetings with the state to o 
areas where we have questions, that is one of the 
identified that we did have questions around. 

Hav2 you asked for specifics or have you just 

said “we would like a eee and discuss it with you"? | 

A The request was a genéric request, that we woulk 
like to meet and discuss. But we supplied-them with a list 
of the esenctais that we — questions to and asked them to .@ 


i 


be prepared to respond to cur concerns around the identified § 
Do you have a copy of what 


THE couRT: Isn't it in one of the exhibits? All) 
the letters back and forth? 

Who has the exhibits, C, D and E? 

MR. O'CONNOR: , do, your Honor. 

Q Is that what you sent the state? What was just © 

referred to? 

MR. O'CONNOR: I think that your Honor has 

THE COURT: Yes, I do. 


(Documents handed to witness.) 
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(Pause.) 
A Exhibit B is the cover letter that there was an 
attachment to and the attachment was the material that we 
had prepared in matrix form. 
THE COURT: And it is the one that acreesen 
concern about the subject of 100 percent? 
THE WITNESS: One of the items that we had 
some questions about. 
MR. O'CONNOR: We don't have that attachment at 
this time, your Honor. 
MR. IMBERMAN: Is it procurable this afternoon? 
MR. O'CONNOR: ce bs is, 
MR. IMBERMAN: Perhaps we might gst it, your 
Honor. At least I would like to hav? an opportunity to look: 
at it. 
Q My. sudote, if a man limits the amount of monsy :. 
which a hospital receives arbitrarily sc that it does not 
receive whatever it has spent to efficiently produce the 


hospital services, would that plan produce reasonable cost 


reimbursement? 


MR. FINE: I object to that question. 


if 
s 8 
A 
a 
E 
i 
<@ 
- 
: 
i 
i 
i 
i 
f; 


THE COURT: I think it is objectionable, althoug! 


I am sure Mr. Budoff is well qualified to answer. 


Q Are those points raised in the attachment to the 
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letter that you referred to? The questicns with regard to 
the 100 percent average limitation on costs. 
A That is one of the weas that we have questions 
aroutd. 
MR. IMBERMAN: If Mr. Budoff would stay until 


this afternoon when I gst 3 chance to look at it -- 


cee ee et en Te CT OLAS LOCO 
2s ne “ 


THE COURT: When you say "stay until this atter- 


noon" I hope nobody will have to stay. If you want *o look 


at what Mr. O'Connor has -~ | , 
MR. IMBERMAN: He does not have the particular | 

| 

| 


document. 
MR. O'CONNOR: Your Honor, wc hav2 no objection | 


to supplying it. At least I don't ses why Mr. Budoff should; 
have to remain. | 
THE COURT: I don't either az this stag2 of the 


! 
| 
| 

game. | 


MR. IMBERMAN: Subject to what I lock at, I ' 


! 


might want to as* questions. I would like to look at it. i 


} 


THE COURT: Well, does anyone here have it? It; 


secms there may be a copy of it here. | 
! 
MR. O'CONNOR: We are not sure if this is ie, | 


your Honor, and we prefer to make sure. ia 
THE COURT: All right. 


Thank you very much, Mr. Budoff. 
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BY MR. FINE: 

Q Mr. Budoff, assume the state supplies you with 
the material you have requested to substantiate the fact 
that these new regulations comply with the statutory require: 
ments the hospitals receive in-patient, the cost of 
furnishing in-patient Medicaid care. In your opinion, are 
the regulations, assuming the state again gives you the - 

material - requested, in your opinion, and I assume that 
you have 7 some expertise in this field, are these regula- 
tions approvable? 

I am not asking you to state weather they will 


| 
i 
| 
| 
: 


t 


MR. IMBERMAN: I opiate to that. It is highly 
hypothetical. | 

THE COURT: dapee we, mist I am going to prt 
Mr. Imberman, on cs eens state of the record, that on 
are approvable because as I see the word “approvable," if 
they weren't, then it seems to me that th2 Department of — | 
HEW would have written back and said what you have submitted 
to us cannot be approved under any circumstances. | 

That is not the position you took, is it? the I. 
position you’ took as I understand it, is you did not know | 
whether it could be or could not. and you wanted more ‘het 


mation. 
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THE WITNESS: That's correct. 

THE COURT: So I construe the situation as being 
one in which the regulations are approvable but they have 
not been approved. 

MR. FINE: Thank you, your Honor. 

‘No further questions. 

(Witness excused.) 

THE COURT: ee Fine, I take it that Dr. McCann 


has arrived? 


ce ee eS LLL LTT CC LT eC 


MR. FINE: Yes, I think he has. 
WL LEcae F, MC CANN, called 
witness on behalf of the State, having first 
duly suers, testified as follows: ; 
THE COURT: Doctor, I am sorry to have brought 
you all the way down from Albany. 
THE renese. Tt is all right. tt. ie ser 
“Doctor.” 
THE COURT: Commissioner -- all right. 
But there were some questions that I had as a 


result of your very interesting affidavit. I will let Mri 


Fine ask the questions first and then if T am not satisfied, 


I will ask the questions. 
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EXAMINATION BY , 
MR. FINE: 
Q: Would you state your duties? | 


A I am head of the Division of Health.Care 


Cost Control. We compute the reimbursement rates under the 


input into the fees paid to practitioners. We review the 
Blue Cross réimbursement formulas, the rates, handle all 
appeals from the Medicaid reimbursement rates that are 
establisHed, audit with our own staff and long term care 
facilities, in conjunction with the Blue Cross clans, the 
hospitals throughout the state. 


Q And in the course of your activities, you have 


{ 
4 


occasion, I suppose in connection or association with the 


“Commissioner of Health, to issue and promulgate regulations | 


as part of 86-102 

A Yas. 

8 You are familiar with the recent correspondence 
and the recent regulations between the state and HEW about 
these po regulations. 

: Now, Mr. Budoff in his testimony referred to tte | 


| 

| 

| 

word "matrix." | 
: | 
Can you explain that further? As I understand it 

A i 


t was a request by the HiW for a body of information or 
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material substantiating the néw regulations. Am I correct | 


about that? if 


if 


A That is correct, sir. 

Q And can you tell me a little bit about that 
matrix? - : 

A yes. The Department of Social Services, being | 


the single state agency for *he administration of the medica. 
g g 


| 


assistance prog-am has the direct contact with the Depart- 


ment of Health, Education and Welfare through the regional 


1 
offices. | 
The material that we prepare in the Department , 
| 


Health that has to do with the reimbursement asp2cts of the 
program, are  tanereee to the De spartine snt of Social Service 
where they are then forwarded with other additional oo 
possibly, to the Department of Health, Education and Welfare 

The review conducted in the regional office of | 
any state plan material, often prompts many euestinns as to 
the intentions of the ghate, the impact of. ay proposed 
cagulation oid they will go back to the single state agency | 
and raise these questions, even though the questions may be 
nore properly answered by the Department of Health. 

WHen this happens, in most instances, I believe 


the Department of Social Services contacts the psopl¢ in th 


Health Department and we get together and each department 
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a 


frames the answers that it has expertise in. 


In this particular case, the matrix came in from 


fase 
oe = af. 


the regional office of HEW to the Department of Social 
Services. ginae there were many areas that were the primary 
concerns of the Health Department, I was asked to sit down 
with people in Social Services and discuss the items one by 
one on the matrix and then prepose the answers from the stat} 
to the federal government. 

What the matrix really did is idantify those 


particular areas by number of the proposed regulations that 


ae 


the federal government felt they had some problems with, 
either through lack of understanding, lack of clarity, need | 
| 
of more background and so forth. | 
One of the items of course was Saction 80-14 (b) 
if 
and this is -- | 
THE COURT: Is that the averages Gost question? |! 


THE WITNESS: Yes. 


A. And I do not have the matrix here. If I remembse 


gate 


a 


' 

cl 

| 

.t correctly, the question that was specifically rélated to | 
| 

the average ccox* question was one word, whether we meant | 
| 

i] 


over or above, and let me explain a little bit: 


*. = 
x a 


When we were developing that particular regula- 


tion, at the time we were drafting it, we left a blank 


e 


because we had not yeter determined the particular percentayg 


q 
ae 


= a aE. 
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of average cost or lower than average cost that would be 
applied as a ceiling. 

Consequently, we used the words, and I am doing. 
this from memory, that the ceiling will os limited to btenk 
overweight2d average costs. 

When the determination was made that we would 
use average costs as the base, someone with a pen stuck 
“100 percent" in. If you read it with 100 percent, it sound 
like 100 percent over average costs, it sounds like 200 
weceent, whitch of course it is not intendad. 

But the question that was raised was not about 
100 percent or whether we went 100 percent over avarage 
costs or 100 percent of averages cost. . That is my recollec- 
tion of that. particular area of the matrix. 

So I did not think of that as being a material 
question that would requirge.statistical ~~ 

THE COURT: Mr. Fine, I er know whether you 


are asking questions along these lines and Mr. McCann is 


gee 


A : 
. 

i \ 

Ke 

r 


giving answers along them, because I think that this is the 
area that I am interested in as a result of the affidavit, 


and if eo, it is not. 


? 


MR. FINE: I won't ask any further questions 


t 
¥. 


and leave it up to your Honor. 


Q As I understand it, the words, "100 percent of" 


= 
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were deleted and the regulation as now before HEW, simply 


uses the word “average.” 


A Yes. 

Q ' Could that be accomplished by saying 100 percent 
of average cost and -- that in fact is corroborated by Mr. 
Budoff's affidavit. 

BY THE COURT: 

Q You say on page 9 of your affidavit, paragraph | 
24, you say: 

: “Hospitals have generally failed to respond to 


t 
the State's cost control efforst and the average annual a 
of increas2 in psr diem costs in New York State hospitals | 
; 

| 


from 1970 through 1974 was 11.98 percent." 


I wonder whether you mean, First of all, by “a 
they have failed, and second, what you meant . by saing they | 
have failed. : | 
You mean they did not come in with services as 3 
cheap as the state hoped, or that they were actually chargin 


the state more than the true costs? What do you mean? 


A Under our prospective rate system in New York: 


under the Medicaid program and the levels of payment under 


the Blue Cross plan as set by Blue Cross, and approved by 
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When we sat the prospective rate, it is based on the 
historical certified cost reported by the hospital, subject 
to whatever ceilings were in effect at the time and then 
those costs are projected forward, using the best Lndionkue! 
of inflationary trends that we can put our hands on and 
relating thous inflationary trends to the types of ‘expendi- 


tures that the hospitals have. 
So the theory behind the pros ive rate axe em 


was to toasting the parameters within which we would expect! 


ue 

| 
the hospital to operate. : 7 

When I say that hospitals have generally failed | 

£0 vanoond what I mean is some hospitals have res ieaan ey | 

Q Then I understand the word generally. | 

| 


What do you mean by "responded"? 


A Respond by having our rates influence their cost| 


- patterns, so that their cost increases from year to year 


parallel the gia wa aera trends that we wers setting = 


‘ 
1 
3 I can't understand how your rates would ‘atrasne! 
{ 
\ 
| 

The word cost is cost, it seems to me ; 

| 

A Yes. However, in New York, between the Blue 

Cross Plan and the Medicaid reimbursement system, we have 
| 


better than 50 percent of the hospital's business, under a 


prospective cost control formula and when the resources are 
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made available to the hospital, are requested, we would 
normally expect the hospitals to react by doing something | 
with their expenditures. | 
Q | All right . I understand what you mean by thei] 
The next question is as ani ll, paragraph 29, 


and there you say: ! & 
"An analysis of 1976 rates for voluntary hospi- | 


tals indicates that 83 are receiving a rata in 1976 that is | 
lower than the 1975 rate. Of the 83 hospitals, 15 were not } 
affected in any way by formula ceilings while 54 of the li 
hospitals affected by ceiling senaltice had dicalieneoes | 
which amounted to less than 2 percent of the hospitals’ 
in-patient costs.” ' 
I take it that that means that even though the 
rate structure, acknowledgedly -- or the c2iling is lower | 
in ‘76, there sa. eres in which that did not have an | 
adverse effect, is that corrant? : 
A. That's correct. The application of the formula | 
produced no ceiling limitation. 1 
Qo And then the result of the total analysis is, & 
I guess, is that only 9.6 of the voluntary hospitals whieh 
affected by ceiling limitations had an overall cost 


{ 
\ 
' 
‘ 


reduction impact greater than 2 percent of in-patient costs? § 


A Your Honor, I have a schz2dule that certainly 
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everybody can see, that shows the brzakdown of the 
percentage of penalty as related to the in-patient costs and 
the names of the hospitals affected. 

THE COURT: I will leave it to cour.el whether | 
they want to go into that detail or not and I just wanted 
9 b2 sure that I understand your statements. 

I was the one vho asked you to coms down, so I 
assume they do not disagree with the facts you have stated 
here, but w2 will see. 

Q You do say in paragraph 30 that two of the 
particular plaintiffs were not affected, is that right? 

rs That's correct. 

Q : I don't think the case turns on that basis, but |! 
it is interesting. 

A Yes. 

Q What is your implication in the 
of paragraph 31? There you Say: 

"The plaintiffs' position appears to be that if 
immediate relief is not granted, the ue have no 
alternatives other than to immediately reduce the quantity 


or quality of services below acceptable levels." And of 


£ 
at 
ay 
L 
8 

A 

a i 
T 
f 
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b 


course, that is an important question, particularly if I am 


» 


ruling on a preliminary basis. 


Then you say: 
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"In no way has it been established that the 
Plaintiffs have no other option.” : 

One can ear what you have in mind. What 
options does the state believe that the hospitals have if th 
do not gst the money for the timebeing? 


A We are talking here of the 83 hospitals that I 


m2ntioned in paragraph 29, and 39 of them fall between the 


1/10 of 1 percent category of in-patient costs. 
Q Is that specified in your affidavit? +. is in 
your affidavit? 
| A IT is in the exhibit. 
THE COURT: Why don't we make that a Court 
exhibit. 
MR. PINE: May I offer that in eviderice, then? 
May I see it?. 
“THE COURT: We will make it a New York State 
exhibit | , 
MR. IMBERMAN: Your Honor, may I see it before i} 
is received in evidence? 
WHE COURT: Yes. Here is a copy (handing). 
(State's Exhibit E was received in evidence.) 
. And you were referring to the second item. 
A Yes. Where the penalty is a percentage of 


in-patient cost in 39 of them fall between the 1/10 of 
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1 percent and “another 15 fall between l percent and 2 
percent ard 15 out of the top, that means out of the 83, tha 
means that there are 14 of the voluntary hospitals and may I 
say I am only talking about voluntary hospitals -- 

Q That is all we are concerned with. 

A Of 14 hospitals reflected. greater than 2 perce 
in-patient costs. 

Now, in studies that we have made over the yearsl 
and I am sure that the same wouic be trues in studios that main 
have been conducted by Blue Cross, in some years the | 
Medicaid rate of payment in hospitals may be 2 or 3 percent. 
under cost. That is the way the formula works. 

In other years, the possibility is that the 
Medicaid payment may be over cost, again, with the prospec 
tive system and it just seemed as though a hospital with ; 

3 
a less than 2 percent or 39 hospitals with less than 1 percc#a™ 


on total in-patient cost -- wall, it was inconceivable to. 


. i. 
* 
r) 
° 
? 
| Y 
‘ q 


me that a hospital would have no option other than to start 
fees off services and quality OL care. 

When you talk about one patient on in-patient 
cost, you might as well be talking about one employee out 
of 100 and it just seems as though there would be other 
options available. 


Q All right. I understand that. 


=m ae eo wa 
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The next question I had is this: 

On page 12; in the micdls of paragraph 34, 
although I understand the literal words, 
more detail. 

You say: 

"In New York State, hospizals have been very 
carefully grouped as to size, area, type, charateristics, 
and other relevant factors. Therefore, a rigid ceiling is 
appropriate.” 


| 
| 
| 
| 
{ 


Therefore, I take it what you mean is the closer 
Poe ‘ . : : 
a definition of a hospital, the more appropriat? an average 


f 
1 


is as a method of -- 

A That's correct. If you use a very broad defini- 
tion and let us assume that you took all the acute cars 
hospitals in the City of New York and you said, "This sa a 
group,” and even break it down by size, in order to have the 
reasonable cost attainabls ceiling, the ceiling eer ty 
be wayne 30 percent. 

Q [I understand that. To what extent is the method 
of aetinies grouos changed this year in the light of the 
change oe cost formula? | 

A. Ye has Ket Shanwed. 

Q you just meant that even if jt had changed, it 


was already sufficiently narrow to justify an averag? approé 
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A Let me clarify that a little. When I wad it nal 
not changed, I think I should have said it has not meuieni ty 
changed to restructure all the groups. ) 
There will be certain groups where individual 


hospitals have been pine, but there has been no —_— 


overall restructuring. 


1 
| 
| 
| 
| 
Q The next question I had is on page 3l, nna 
38, you say: ' 

"In determining an appropriate ancillary cost | 
ceiling the Department of Health selects case method,, | 
rather than a per diem method." : 

And that I don‘: understand, because I don't 
understand the terminology. 

A Let me explain it this way: 

The payment system used under Medicaid and 
under Blue Cross is on a patient day basis. This is the 
reimbursement available to the hospital Say patient day 
servion: 

In routine in-patient services, one can general 
say that the patient receives roughly the same s¢rvices © | 
regardless of how long he stays in the hospital and ‘regart- 
less of his particular illness, room, board and floor nurses 
generally. 


When you get into the ancillary service 


ments it is a compl:tely different situation. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


[148] - 351 - 
j bit McCann 148 


For example, suppose you and I have to go to the 
hospital for the same particular procedure and you are 
healthier than I am and you stay five days and I stay ten 
days. 

with the sam2 particular procedure, the chances 
are you will receive the same ancillary services. Let us 
assume the ancillary servic2s cost $100. On: par diem 
basis, the $100 of anciallary services is $20 per day in 
your case for the five-day stay and $10 in my case for the 
ten-day length of stay. So theoretically, you will be 
affected by ceiling on a per diem. 

If we say instead, at the discharge, | 
and you are dtacharuar and I am, it costs $100 for mieaci: 
services ton me and $100 for you. | 
Q So what you are talking about is the discharges? 


Ghat's right. 


Next, paragraph 39, there you say, the first 


"The Department recognizes that individual 
hospitals within a group could certainly have costs in 


excess of average costs for a group that are completely 


That is a refreshingly frank admission and I 


wonder what the state's position is as to what ought to be 
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justified.” | 
| 
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2 done in such cases. 

3 A Yes. We could take all of the major teaching 

4 hospitals in the City of New York, hospitals about the same 
5 size, about the same teaching program., located in the one 


8 economic ar2a, geographic area, and in one or two of these 
7 hospitals, you may find some significant differences that 
8 “could not be taken into consideration in developing a group. | 
9 They are a pretty sold @conomic group. But wher you start 
10 becoming concerned with the patient mix,. the age of the 
| patient, unusual services in one particular hospital as 
| opposed to others, the volume of service, certain services 
in one particular hospital as opposed to others, you do 
| 
find cost variances and justified variances. 
A simple example -- 
Q You really don't need to give me an example. I 
had a day of testimony on this before from a gentleman who 
18 I am sure you will agree is competent. 
: What do you generally do when that occurs? 
A What we have done is not the processing of an 
soaked “i let ne go back’ just a little bit. 


In part 86, we have an appeal procedurs that 


a 


specifies the particular circumstances under which the 


a 


Commissioner of Health can establish an appeal. 


« 


The appeal procedure has now been filed with 
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the IIEW and does not -- I big your pardon. This was just 
recently filed. 

Prior to this amendment, the appeal procedure : 
did not provide any basis for the Commissioner to honor in 
appeal on the basis of a ceiling limitation. We recognize 
that the use of the averag2 cost as a ceiling limitation 
would produce certain cases where it is just a it 


shouldn't b2 applied to certain hospitals. 


So we now have an amendment to our appeal 
procedures which states, for such relief -- this is 86-71-7.{ 
The leat page of the affidavit. 

What it says is for such relief a medical 
facility must demonstrate that its range of approved service 
patient mix, lengths of appropriate stays or other pertinent | 
factors are direct causes for .all or part of the costes in 
excess of the routine or ancillary ceilings. 

Q I am sorry, you say it is part of your affidavil § 
A The attachment. 

So what we are céally saying is that certainly 
some iesntentes are going to be affected by the dat ows that! 
we have established and when you get into the areca where | 
they are affected by 4 percent or 5 percent -- 

Q Let us take the situation like Mount Sinai, 


which is well-known to you, I am sure, and as to which Dr. 
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Pomrinse testified that they will be adversely affected and 


he estimates to the extent of $2,000,000. 


Now, assuming that they believe they are eligibl 
to appeal under the criteria that you have established, can 
they appeal right at this moment? 

“A Yes, they can. 
Q And what do they have to establish to your 


satisfaction and how do they do it, to recoup? 


pe . ; L | 
A Moun Sinai is grouped with the large teaching | 


centers in the City of New York since they are affected by | 


a penalty to, I think Dr. Pomrinse's statament was $2,000,00, 


and I am sure he is. right. | 
Q Is $2,000,000 of what they recsived last year or 
$2,000,000 below reasonable cost, presumably, is that 


right? 


MR. IMBERMAN: No. The difference, I think 
Dr. Pomrise testified, between their cost and what the rate 


| 
| 
| 


would be was about $2,000,000. 


A Fine. But looking at the schedule I have, it 


shows Mount Sinai with a 2.7 percent penalty of in-patient 
cost and if I am not mistaken, Moun- Sinai's in-patient 
cost would come close to ~-~ 

Q That is close to 2,000,900. 


A That's right. it is close, so since Mount Sina 
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is affected by a penalty, when compared 


large teaching hospitals in the City of New York, this means 


—. 


« 
~. 
a 


that Mount Sinai is doing one of two things <= 


a 


Q Wait a minute. It has not been established on 


she record that they are, if I understand «this correctly and 
anybody is free to correct me if I am wrong, what has been 
established is that they =estimate that what they get from 
| 
the state will be $2,000,000 less than thei reasonable | 
costs.. That 1S not necessarily the same ads Saying, is it, | 
that payments are less than 100 percent average. | 
H 
' | 
Indeed, they will bs 100 percent average; right?; 
So how do you determine penalty? | 
i 
A Your Honor, isn't that tha same thing? If | 
Mount Sinai Hospital was not being affected by a penalty, 
then one could say they would be receiving full costs. 
9) Lt ‘doén Ceknow. what your detinieren of penalty 
is, If you simply mean. that. th: irS]2 effect of this 


ragulation is called a penalty -- 


Q Then I understand... And it's not in comparison 


to the other hospitals, it seems to me. It is in comparison 


1 


cn 


to what their own costs are. 


A Well, the hospitals' own costs really form the 


| 
| 
{ 
| 
A That's correct. | 
i 
| 
i 
1 
basis for the penalty, when compared with the peer groups. | 

or | 


od 


© 


| 
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Q Explain to ma what your procedure 


Pomrinse comes to you and says, "I have a 2.7 


A All vight, Drs Pomrinse has a 2.7 percent 


penalty of in-patient cost and let's say it is $2,000,000 
just for conversation. 

The penalty was determined by comparing 
=e with ise costs’ of teaching Hospitals that are 
same size and so Eorth. 

Why is Dr. Pomrinse suffering penalty 
Sinai? 1 can't answer the question. ALL can say 
cost pattern is differsnt for somé reason. I think 
Up to him to say “1 am daftsrent 
because I have these particular” 

Q He 
approved and I 
with you in theory 


facts, so i16 1S. not unreasonabl2 to ack 


A If the hospitals can justify 
their costs as compared with the hospitals that they are 


grouped with, they will have their appcals Nhonored. 


~—f 
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Q Now, this is a very interesting thing because 


in reading your papers at home on Sunday, when I 


. 


work done, I made a note that it 
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approach of the state is to some extent a shifting of the 
burden -= that is, that you arenow asking people to show 
why they should get more than average and you are asking 


tham to establish that. 


a It is not so much, your Nonor, of shifting the 


burden, because we always felt that the burden was on the 
facility... It is focused a little sharper. 

Q I think I have asked you all the questions f 
wanted to, but let me check. 

In paragraph 41, with regard to the requirement 
of Public Health Law or rather, with regard: to the reqard of, 
‘he State Hospital Review and Planning: Council, as YF under- 
stand it, you asked them to approve what you did and they 
did not and it is not quite clear to aa as to what you or Mr 
Fine consider to be the legal significance of their 
disapproval. 

Is it implied that you think all you have to do 
is ask them and then whether they approve or not 
vant, or what? 

A | Your Honor, not being an attorne: would prefe 
to have someone 

Me Ff May L answer, your 

THE COURT: Yes, will you? 


MR. FINE: Section 2807 Subdivision par: 


SOUTHERN DiSiRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. = 791-1020 


om as a 


> 


i 
i 
t 
i 
y 
4 
4 
i 
i 
i 
I 


[155] 358 ~ 
McCann 
Public Health Law of the State of New sack. specifies! 
specific factors which the Commissioner of Health is to bake 
| 
into consideration in fixing rates, such things. as comparabl| 
groups of hospitals, size of hospital, location and so 


forth. 


| 
{ 
| 
COURT: And the cost of educational -- 
| 


oy 

FINE: The very last ssntenecs of the para- 
graph says the Commissioner shall exclude so much of : 
i 
1 


educational costs and teaching factors -= I will have te get 


the exact. language -- as in his. discretion he shall deem | 

| 

appropriate and acting under 
9 


Or not they approved or disap 


cise his authority and promulgated 
said that 10 percent of the costs 
and interns shall not justifiably 
of hospital operations upon which 

THE COURT: And whac you Just said applies, | 
that the Commissioner did not quire ¢t approval of the 
review -- 

MR. FINE: That's right, b: uss the statute is 
explicit. 

THE COURT: Where dogs 
put it, of the Review and Planning Council originate? 


that by regulation or statute? 
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MR. PINE: By statute, j not | 
i 


for instance, the Review Committzes Council, does not have to 


go into the question of the groupings of hospitals, it does 


— a om see: 


not have to go into the question of areas -- 


| 
| 
| 
: | 
THE COURT: I guess I will have to look at the 
scatute. | 
MR. IMBERMAN: I would like your Honor to know | 
this and I know this comes awkwardly in the middle of a 
witness!’ axamination, but I feel compelled -- 
“THE COURT: Go ahead. 

MR. IMBERMAN: Your Horor has to read Poe 
2807 very carefully to read the precise language about 
sducational salaries. I think your Honor hea know that 
the administration inetuces a bill in the legislature this, 
year directly on this 10 percent reduction of the case of 
interns and renova 

The legislature deferred to pass it. 

Then ey went she States Hospital Review and 

> 
Planning Council ided, well, we will do it by way of 
a regulation and the council has to, according to Law, pass 
the regulation. 

The council refused to do it twice and it was 
only then when the Commissioner insisted that he was going 


to cut this out, that he did it on his own and said, “I have 


i 
; 
1 
| | 
a 
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the authority, regardless of what the legislature and the 
eouncil did," and he does it by his own authority. 

THE COURT: ‘Thank you. I believe I have 
finished my questions to Mr. McCann. 

MR. PINE: I just wanted to correct one okeer 

The reason the legislature did not pass the bill 
on which my learned collaagurs referred, was that ‘they wera 


advised that it would be done by the Commissioner:of IHlealth. 


SOUTHERN DISTRICT COURT KEPORTERS, US. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. ~ 791-lu20 


® 


“Te oe om; 


Ane oe 


€ 


as 


. 


t 
; 
i 
: 
4 
f 
: 
Ht 
i 
1 
: 
3 
i 
: 
: 


[158] - 361 - 


3 
Nh 


jbal NeCann-cross 
CROSS EXAMINATION 
BY MR. IMBERMANs: 

fa Mr. McCann, did the Department of health 
issue rates for reimbursement to the hospitals for 
Medicaid-paid hospital costs of 1975? 

a Yes. 

3, And were those rates supposed to represent 
the reasonahle cost to the hospitals of providing 
service? 

A Yes. 

QO. Now, in computing the 1976 rates you used 

a trend factor, didn't you, which you applied to kasic 
rates? 

. Yes. 

(a) Pnd is it true that that trend factor was 
supposed to compensate for the cost of the inflation, the 
increase in hospitals’ costs over the year? 

Yes. 
These were costs over which tvey had no con- 
I riqht, hecause of inflation? 
Qn the direct expenditure side, yes. 
What was the trend factor for, say, the 
New York teaching hospitals for 1976? 


A Mr. Imberman, I don't have those. 
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Q Let me suggest to you 8.65 per cent. 
that sound familiar to you? 
A No. 


THE COURT: No, it does not? 


2 


THE WITNESS: No. May 1 clarify 1¢? 
THE COURT: Yes. 
THE WITNESS: Under the Medicaid system 
We trend for tio years, from '74 to '76:; we trend 
first to go through the intermediate year of '75, which 
was a little different than was described for Plue Cross 
the other day, and then 
The ficure that seems to rina a bell to 
me for 1976 -- and this is trended from 1974 -- I 
think was somewhere in the neighborhocd of 18 per 
cent. , 

Q hich included a two-year -- 

A Two years. 

Q And in the computation of the two years 
wasn't there somevhere in the arithmetic that you did 
some sort of computation of what '75 to '76 would be? 

A Yes. 

Q And wasn't that about 9 per 

A Yes, I think it is probahly 


a 
not have the papers. 
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a) Well, let me ask you this: Ten’ 26 
true that the Department of Health expected that the 
hospitals' costs of operations -- let's limit our- 
selves to New York teaching hospitals -- would qo up 
in 1976 over 1975 in somewhere ahout 9 per cent? 

A On the basis of our indicators, yes. 

Q Now, you actually issued your eens on 
Jaly 18t or duly 2, 1976, am T right? 

A In that time frame some place, yes. 

Q Py that time didn't you already see from 
what had happened in the year that the hospitals’ 
costs were going up so chat your 9 per cent expectation 
at the beginning of the year was being fulfilled? 

A No, I wouldn't say that, Nr. Imherman, 

2) Do you have any figures on that? Did you 
Make any studies on it? 

A No. 

This is just off the top of vour head? 

A Not completely. For exanoic, tf © may 
give you an example -- ae 

Q No. Mr, MeCann, I would appreciate it 
if you answer the questions. 


Tf you @ay no or yes, that's an answer, 


If I want an explanation I will ask for one. 
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Let me ask you this: in connection with 
the 1976 rates which the department promulgated, did 
the Department of Health make any study from which it 
determined,for example, that the cost of treating Medi- 
Caid patients at Mt. Sinai Hospital would decline hy 
about 6 per cent over last year? 

A No. 

Q Nid the department, in connection with the 
rates which it promulgated for 1976, make any study 
which showed that the costs of treating Medicaid 
patients at the New York University Medical Center would 
decline about 10 per cent? 

A No. 

Q In connection with its 1976 
department make any study which determined that the 
cost of treating Medicaid patients hy any voluntary 
hospital in the state would decline this year as con- 
Pared to last year? 

A No. 

Q In connection with the promulgation of its 
rates did the department make any study which showed 
that any item of costs in the voluntary hospitals during 
1976 had been or would be incurred in an unreasonable 


manner? 
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MR. FINE: May I ask that question he 


restated? I didn't understand it. 


a 


Prd 


(Question read.) 
Q I am asking you that question in relation 


to the concept of reasonable cost that is in the Medicaid 


statute. 


MR, FINE: I object to that question. rs 
seems to be not only confusing but I don't know af it 
can be answered. 

THE COURT: He can answer it by saying 
he didn't make any such studies. 

I ‘take i1€ what fir. 
find out is whether the ste has any 
show that the costs had 

MR. IMBEPMAN: 
context of the Medicaid statute, which talks 
reasonable costs. 

A Would you like me to speak to the reasonable 
cost of the issue? 

THE COURT: No. He would like 


whether vou made any special studies on it. 


sy 


call spades spades. 


The state presumably believes -- and 


a@SSyme this -- that more money is being spent to provide 
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services that are being rendered than necessarily needs 
to be spent. 

Am I fair in assuming that that is the 
attitude of the authorities of the state? 

TIIE WITNESS: Yes, sir, any ceiling. 

THE COURT: Well, the ceiling at least might 
say, "Look, if you spend more than that you do it on 
your own.” But’ where the requirement is that you must 
pay reasonable costs, then if you establish a ceiling 
you are implying that anything more than this is un- 
reasonable. 

THE VITNESS: 

THE COURT: And Mc. Imherman 
saying did you make any st dies as to that that 
that certain things are unreasonable or was it the 
overall level of costs that led you to the concl.sion 
or what, 

THE WITNESS: ink, your Honor, the 
best way I can answer the question is in -- 

MR. IMBERMAN: If your Honor 
think I would like to have an answer to the question. 
BY MR. IMBERMAN: 

I want to know whether the department 


udies to show any unreasonable costs. 
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THE COURT: Any specific studies, 

A I have trouble because I am not sure 
whether an analysis is considered a study. 

THE COURT: Tell us what there is, 

Q Have you got something in writing? 

A This is what I was attempting to do. 

Q Does the department have anvthing in writing 
which you could call an anlysis or a study or anything 
else which showed that hospitals, the voluntary 
hospitals, in the State of New York had incurred costs 
in an unreasonable manner? 

A Mr. imberman, 1 don't 
dense, but you use the term “unreasonable” and “reason- 
able” without. defining your definition or mine. 

Q Reasonable costs as defined in the Medicaid 
statute which you have been living with for many years, 


Mr. MeCanns 


THE COURT: Well, let's say approximate 


actual costs. 
MR, IMBERMAN: ALL riqnht. 
THE COURT: 
36 860 far, is Lt net? 
But let's say -- I don't care. I am willing 


to take your definition of reasonable. 
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MR. BERMAN: Well, I would like an 


. 


answer to the question first, your Honor, and then if 


m= a mE 


a 
>. 


he wants to expand on it we will see. 


sa 


A I'll answer very quickly. 
THE COURT: What have you got? Never 
mind his definition. You have something in mind, 
apparently, and whatever it is, tell us. 
A Fine. Let me, In 1976 the department 
reviewed its reimbursement methodoloday -- 
THE COURT: It's own? 
THE WITNESS: it's own reimbursement 
methodology. 
A -- and took a look at the ceilings being 
used and many things in the reimhursement formula to 
determine whether the application of that eaeeigts actually 
produced costs that were related to the efficient pro- 
duction of services, which is in the state law. 
Now, in looking at this we made a determination | 
that it did not and that when we first started the formula 
as I mentioned in the affidavit it was not a one-year 


or two-year thing, it was a long-range program, 


ee 


’ e. 


During the years there are many things that 


| 
i 
; 
b 
i 


. 


deterred the department from making changes in that 


formula, ancillary services,for exaniple. We didn't 
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have one. 

MR. IMBERMAN: If your Honor please, I 
don't think I am getting an answer to the question. 

Q If you have specific studies or something) 
hinds but you are talking generalities. 

THE COURT: It is not generalities, ‘but 
the studies that you have made, as I understand it, 
you haven't studied a particular hospital or re of 
hospitals which state that the costs that they are in 
curring or Bnacetee us are not the reasonable costs 
of the services they provide, have you? 

Have you dots aeerubiaa as specific as that? 
I have no reason to believe you haven't or have: or 

Bw Only two groupings. In other words, we 
tees an analysis of all the hospitals in the state 
grouped with their peers, satis an ale the range of 
their costs as comppared with other costs. 

THE COURT: You have? 

THE WITNESS: That's an analysis and I 
don't neue whether that comes into his definition of 
studies. 

THE COURT: Never mind. 


A Every hospital grouped with its own costs, 


seeing how far they range from the average in tnat 
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particular group we have looked at or traced hospital 


costs from over periods of years, showing what the 


costs — up aS compared to the increase in our rates, 
inflation factors. 

THE COURT: In doing all of this com= 
parative analysis, how have you done it? Is’ tt simply 
that if a hospital ~- I know, for example, your 
esi ting-eas 10 per cent above 100 per cent -- 

THF WITNESS: That's correct. 

Q If you had a hospital that was 20 per cent 
above 100 per cent did you and your analysts say, 
"Well, 20 per cent above is almost certainly unreasonable," 
and let ds i at that, or did viet tae Cee into what 
was happening at that hospital and inquire whether it 
was over 20 per cent over? 

A ie led tet to sumetuing we discussed 
before, the burden of proof and that hospital would 
be affecte. by the ceiling at the 110 per cent level 
of the prior years. It is then up to that hospital 
to make its own -- 

THE COURT: Did hospitals ever do so? 

THE WITNESS: Yes, certainly, constantly. 

THE COURT: Did you ever conclude that 


any particular hospitals were unreasonable, that their 


4 
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costs were not reasonable? 

THE WITNESS: Yes. That would be 
concluded by our denial of an appeal. 

THE COURT: Was that true of any of the 
hospitals that Mr. Imberman has asked you about, the 
New York ee teaching hospitals? 

MR. IMBERMAN: The only two I asked about 
were Mt. Sinai or New York University, and that was 
1976,..and. thet'’s all. I asked. 

THE COURT: Well, let's go on. 

o.. You told the judge just a little while ago 
that you had statistics on hospitals and you compared 
their costs with their peers and their peer groupings 
and you would determine that some hospitals had higher 
costs than others, am I right? - 

A Yes. 

a) If you found a hospital that had a higher 
cost than another hospital that you thought was com= 
parable, what would you do? : | 

If in the studies that ycu just mentioned 
to the judge you would find that hospital A might 
iets a higher per-diem cost than hospital EB which was 
within its peer group, what did you do? 


Let me withdraw that and say at what point 
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did you consider the difference unreasonable? 

A In 1976 we considered it unreasonable 
when the cost went over the average cost for the 
group. 

Q But you haven't. looked at any hospitals 
for *76 - 100 per cent averages, have you? 

A We are‘ looking at 1974, which is the basis 
for the '76 reimbursement. 

& 

Q But my question to you is what did you do 
“if you found a hospital that had a higher cost than 
another hospital? 

A an 1974? 

Q At the time that you mentioned to Judge 
Lasker you made the studies und you compared costs. 
Did you do anything? 


A These are 1974 costs and the hospitals 


were analyzed to make a determination as to the appropriate, 


ceiling which should be placed on 1974 epute: 

QO. Did this happen in the year 1974? 

A Oh, no. It happened in late ‘75. 

Q Let's take in the year 1974. | If you 
looked at the costs of hospitals and you found a 
hospital which nui a higher cost than one in its peer 


group what would you do? 
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A Sir, I can't answer that question. 1974, 


in that year, we would not have hospital cost data. 


We wouldn't have the hospital costs -- 


THE COURT: I don't understand Mr. 
McCann to have said or say that they do anything. 


They get this information for the purpose of developing 


policies and he says that it is not up to them to do 
Something if the hospital spends too much money, the 
ceiling will stop them. | 

THE WITNESS: That's correct. 

THE COURT: And if the hospital thinks 
something ought to be done, they are supposed to come 
to you, is eheie correct? 

THE WITNESS: That's correct. 

THE COURT: Let's assume, however, a case 
which Mr, Imberman ees not necessarily posited. 
Supposing a hospital's actual costs are 95 per cent 
-of average or 90 per cent of average, which they get 
out of it it anyway, don't they? 

THE WITNESS: No, sir, their own costs. 


I mean if they are kelow average -- 


THE COURT: I don't understand that. 


¢ 


Now do they get their own costs if it is prospective? 


THE WITNESS: A hospital's 1976 rate is 


: 
; 
Cred 


SOUTHERN DI-IRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. — 791-1020 


-4 


eo 


EE i 
: 


ee 


a 
os 


| 
i 
1 
E 
7 
" 
E 
I 
i 
: 
k 
é 
. 
iy 
: 
‘ 


(171] - 374 - 
jbal4 McCann-cross 
based on eanoekde 1974 costs. ‘So when you look at 
1974 costs and you find a hospital whose costs per unit 
of services is 95 per cent cf the average, that hospital 
is unaffected by ceilings. They actually get their 
reported costs printed forward, which, incidentally, 
is the 15 hospitals that we have. | 

| THE COURT: I understand. 
Mr, Imberman, go ahead. 
BY MR. IMBERMAN: 

Q | Let me ask you one ilies nel on studies 
that you have made in connection with the promulgation 
of the 1976 rates. 

Did you make any Studies from which you were 
able to determine that any of the voluntary hosgiials 
which are involved in this case, which is 
were rendering services in an inefficient manner? 

THE COURT: I think the word “ine fficient" 
is too arguable. 

MR. IMBERMAN: I am using it because it’s 


a word of art, particularly in the state statute, 


which talks about hospitals heing reimbursed for 


fe 


reasonable cost of the efficient production of tied 
Services, and I am sure Mr. McCann is familiar with 


that phraseology. 
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THE COURT: If you want to ask him did 
he make any studies in relation to the question of 
whether hospitals were providing services efficiently 
or not, you may do that, so we don't have worries 
ahout whether they were efficient or inefficient. 

A May I answer you this way: When you take 
hospitals and put them in a group and you have a cine 
group of comparable hospitals and some hospitals are 
20 per cee higher than other hospitals, certainly the 
question of efficiency has to be raised. 

Now, if you call that a study, the answer 
to your question is yes. 

Q I am asking whether you made any specific 
from which you determined that any voluntary hospital 
in the state was rendering medical services, hospital 
services, in an inefficient manner. 

THE COURT: Only to that extent. 

A Yes, to that extent, sir. 

Q The only extent that you are saying is 
that if ».2u compared a particular homeebak wich those 
in its group, if its average cost, its per-diem costs, 
were higher than the average of the group you would 
say that is inefficient? 


A No, I would say something different. 
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What would you say? 

A I would say that that hospital's seieieh pat- 
terns certainly raise questions. The rated average 
ceiling puts a penalty on that hospital. The suaphealts 
position is now to — in and establish that it is | 
rroviding services efficiently. 

Q | Mr, McCann, what I am trying to find sae 
from you is at what point, if any, do you consider that 
a hospital-is inefficient or rendering services in-- 
efficiently when its cast varies to any degree from 
the average? 


A In 1976 the point is.the average. There 


is no one particular point to identify reasonable 


cost. 

Q I'm sorry. 

A Reasonable costs can be defined aby eee 
variety of ways, depending on the definer, and we de- 
fined errr 1976 by placing a ceiling on the average. 
Anything above the average we have determined should 
not he reimbursalle -- 

THE COURT: Well, the problem, of course, 
which is represented by this lawsuit is that the 
state is not free to refine reasonable cost in any way 


that is inconsistent with the federal statute. 
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It may be held that your definition is cor- 
rect, but while it is philosophically true to say that 
reasonable cost may he defined 100 different ways in 
a legal Pee rd it has to be defined in accord- 
ance with whatever the law says be ai ie 
THE WITNESS: If I might -- 
Q Please limit yourself to answering my 
questions. 
A Yea, eis 
Q You are saying, . in effect, that if you 
take a group of hospitals and you average their costs, 
that "any hospital which has a cost above the average, 
and there must he some, is rendering services ine FELi- 
cewmtly and has unreasonable costs? 
THE COURT: Ho, I doen't think 36; "z. 
Imkerman. There is no reason to ™ words in his 
mouth. I understand entirely what he said. You 
can disagree with it, but what he said is, "We are taking 
the position this year that the a@efinition of voason- 
able costs is average costs. Anybody who is ‘ahove 
that as far as we are concerned has to show us why they 
are above that and give us a reason why." 


THE WITNESS: Yes, exactly. 


MR. IMBEPMAN : Oh, no, your honor. 
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BY HR. IMBERMAN: 

@) You immediately penalize a hospital, don't 
you, under the 100 per cent average cost? 

A Yes. 

Q If it is above the averaga? 

¥ es. 

THE COURT: Yes. 

(@) And the hospital gets less. promulqate 
rate which is less than its cost? 

A Yes. 

Q Without looking into whether or not the 
reason for its cost is perfectly justified? 

we COURT: That's why I talked in terms 
of hurden of proof. 

We are really talking about, and Lt is an 
important question, who is supposed to do what to 
establish the reasonable costs. And as I understand 
the state's present analysis, it says St will go sc 
far and accept that as heing reasonable. Beyond that 
you have got to prove to us that it is reasonable. 

THE WITNESS: fiat’ s correct. 

MR. IMBERMAN: Your Honor, I don't 


think -- 


THE COURT: Let Mr. Imherman finish and 
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then,Mr. Fine, I will hear from you. 


“ 


I don't mean wait until he finishes the 


questioning. 

MR. FINE: I wanted to say something 
‘about the guestions, the nature of the questions. 
is in effect saying that hecause the hospital is 
penalized, it is necessarily a finding that the hospital 
is inefficient. I don't think that Mr. -- 

THE COURT: Let's leave it to him to 
argue whether it is. The purpose of the questioning 
is that he is trying to bring out information, not to 

raise arguments. 
BY MR. IMBEPMAN: 

Q You would agree, Mr. McCann, -would you not, 
that i ideas may have a cost which is above the 
average and still he operating at 100 per cent efficiency? 

A Yes, I wana. 

Q And that the reason it is akove the average 
is something that could ke completely beyond its con- 
trol? 


A YES. 


\ 


Ae 


Q Now, Mr. McCann, is it not true that the 
reason that the department reduced the limitation 


on routine costs from 110 per cent of the avcrage, 
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which it always was, to 100 per cent of the average 
was because you were told that the state had to cut 
its outgo of Medicaid moneys? 

THE COURT: I think that's an interesting 
history but the more I think about it, the less legal 
relevance it seems to have. RPecause if the formula 
is okay, it doesn't make any difference what the motiva- 
tion is. And this is in a sense a quasilegislative 
Act. 

MR. IMBERMAN: If your Honor please, it 
seems to me that if both the Health, Education and 
Welfare Department and the courts have held that a 
freeze is illegal as far as the Medicaid status is 
concerned, then it seems to me when you, in effect, 
reduce the rate to a freeze rate or helow hy imposing 
artificially an average to create that, you are 
doing the same thing, and motivation is important. 

THE COURT: ; I*il aqree with you. First of | 
ail, I don't think you need to ask the witness the 
musabben because I don't think there is any dispute 
about that. But to qo on to the argument vou just 
made, I think it may he evidence that the rate ulti- 
mately reached does not reflect reasonable costs but 


they are not prevented by the Medicaid statute from 
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getting together and saying, "Listen, we have got to 
cut the costs," if they can do it legally. 

MR, IMBERMAN: I thought it was relevant 
because the argument that seoms to be presented is we 
want to get hospitals, after years of 110 per cent 
and now the study cava: 300 per cent is better, when 
in fact it seems to me the 100 per cent average was 
created only kecause there was a "U" case, we have got to 
cut costs and this is one way of doing it. 

THE COURT: As I say, I think that is 
perfectly reasonable for a "U" case to. he made oe 
of the fact of the previous formula heing too generous. 
And I em not saying that it was, but it theoretically 
could he. 

I would like to explore further with the 
witness the question of appeal. Because the analysis 
that I have been making that you say is correct as to 
what the state's position is assumesd that if on appeal 
a oobi shows you that its costs ahove average are 
iieudaanen. an adjustment will he made to see to it 
that it gets reasonahle cost, is that correct? 

Let's say Mt. Sinai shows you that their 
reasonahle costs are 5 per cent above 100 per cent. 


What happens then? 
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THE WITNESS: Yes, sir. They would. 
Just exactly the way you put it; Their costs are 
over the average and they come in and are able to demon- 
strate the reasons why the costs are over the average, 
are justifiable, they would, ana that would he the 
basis for the aca: 
MR. IMNRBERMAN: If vour Honor please, 
it seems to me that a formula which racduires 50 per 
cent of the hospitals to ti’ appeals -- 


THE COURT: Well, that’s for legal argu- 


there any further questions? 
IMRERMAN ¢ - Yes, 
BY MR. IMBERMAN: 

Q Mr. McCann, would you look at your af idavit, 
at paragraph 24, and I would like to follow up on 
something the judge asked in there. 

Have you got it? 

A Yes. 

“s : When you said the hospitals have generally 
failed to respond to the state's cost control efforts, 


the state fixed the Blue Cross rates, am I right? 
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A Approves them, yes. 


@) And the hospitals have to live within that 
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sum of money as far as their costs are concerned, isn’t 
that so? 

A Té that’s all the money they have, certainly, 
all that is available to them, they would have to live 
within the anticipated service revenues. 

9 And the same as the Medicaid, they ace 
established hy the state and that's what the hospitals 
get? 

A Yes. 

Q And that represents in most of. the hospitals 
over 50 per cent of what their income is, isn't that 
correct? 

A Yes. 

THE COURT: ‘The total of the two items? 
THE WITNESS: Yes. 


Q You said in that same paragraph that in 


New York City the average annual rate of increase 


during the period 1970 to '74 wasapproximately 13-172 
per cent, is that correct? 

A Yes, Sir. 

Q Now, what you are talking about its the 
average rate of increase in per-diem costs, correct? 

A Yes. 


o- How much of that rate was established by 
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your trend factors in each one of those years? 


A How much of that rate? 


; 
1 


Q of that increase. Sorry. The per- 
centage increase. 

A This is an increase in cost. 

Q I understand that. 

A ees yours is in rate. You mean how much 
dia our rates go up during that period? 

@) No. You had a trend factor in each 
year, am I right? 

A That's correct. 

@) In which you anticipated that as a result 
of inflation the hospitals’ .costs would go up in the 
coming sea and you incorporated that trend factor to 
give them more money because of inflation, am E rigne? 


A That's correct. * 


» 


Q What I am asking you, sir, is in this 
average - 13-1/2 per cent how much cf that increase 
is inflation responsible for? 
THE COURT: Just approximately. 
ry 
| A I am not sure whether I have any papers that 
I can give you on that. 


ce) Let me ask you this: the trend factors 


for each year would have heen your estimate at the 
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heginning of the year of how much inflation was going 
to push up the hospitals' costs, isn't that so? 

A That's correct. 

Q And if the trend factor for those five 
years that you are talking ahout was 10 per cent, then 
the actual increase, the adjusted increase, would ata tie 
3-1/2 per cent, isn't that so? 

A Over inflation as computed hy us, that's 
correct. 

Q | In addition to that, there would be in- 
creases in hospital costs as a result of new programs 
that the Health Depart c ral, isn't that so? 

A That's correct. 

fe) And there would also he increases in the 
hospitals' costs as a result of new technologies that 
had come along that the hospitals were using, isn’t 
that so? 

A Could be. 

THE COURT: I am aware of eee 
things. 

MP. IMBERMAN: Open-heart suryery is a 
great advance but it is horribly expensive, your 
Honor. Ee is as simple as that. 


(9) Are you familiar with Professor Dowling's study: 


i 
.. 
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that he made for HEW? 
A Yes. 
— you read his study? 


No. His study has not released 


Have you read the draft? 
+ 
Parts of it... : 

(9) Are you familiar with the fact that he 
compared for HEW the costs of hospitals in downstate 
New York since 1970 with the costs of hospitals in 
three other large cities? 

A Yes, I am. 


Q Which were the cities? Do you know? 


THE COURT: Let's net play a guessing 


A Chicago, Philadelphia and Cleveland, I 


helieve. 

Q And me was a study to find out what the 
result of prospective reimbursement was, isn't that 
correct? 


A Yes. 
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Q And did Professor Dowling in that study 


. 


come to the conclusion that prospective reimbursement 


in the downstate New York area had decreased very 
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sharply the reate of increase in hospital costs? 

A I am not sure ahout the word “sharply<”* 
He came to the conclusion that there was a decrease. 

THE COURT: You mean there was a decelera~ 
tion in the rate of increase? 

THE WITNESS: In the rate of Poeealbee , 
as compared to the three control cities. 

(@) As a matter of fact, he said the rate of 
4ncrease in New York, once you adjusted for inflation 
and outpatient costs, was only about 1.9 per cent a 
year, isn't that SO? 

HE COURT: If he did, he did. Why 
does the izes -- 7 

A 19 pew see ua eoane 

Q Yes, average. 

A omnes in costs. 

THE COURT: : will cut off the question 
on that point. I£ you want to put the study in 
evidence, that's all right, but don’t test Mr. McCann 
on it. 

Q I would like you to look at your affidavit 


at paragraph 21, page 8, which I want to ask you a 


question about. 


A yes. 
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Q You have a subparagraph to. 1 there, and 
in that paragraph you are talking about how prospective 
rate formulas work. And you say that the costs 
reportedhby hospitals must be challenged to eliminate on 
a broad base those costs not related to patient 
care and unjustified cost variances among hospitals of 
approximately the same size. 

Do you see that? 

oe I am not sure what page you are on. 

Q | Page 8, paragraph 2l. Te is your 
affidavit. 

A Yes, I have it. 

a) _ Read paragraph 21, and particularly sub- 
paragraph Li 

(Pause.) 

Q What you are saying is that in the formula 
what you have to do is to eliminate unjustified cost 
variances among hospitals of the same size, riqht? 

a Yes. 

Q And I take it then that justified cost 

\ 
variances are permissible? | 


THE COURT: There is no dispute about 
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Q Then would you mind telling me how you can 
have a permissible justified cost variance when you 
have 100 per cent average limitation? 
THE COURTY I feel like we are boqging 
down here, Mr. Imberman, and most of the questions 
are argumentative rather than fact-finding. 
I could answer that Sisctibed myself ab, 
least two wayS. First of all, you have cost variance 


helow 100 per cent and, secondly, we have discussed 


the question of the appeal procedure, which I assume 


will allow some variances ahove. Is that correct? 
THE WITNESS: what's correct. 

QO ee oe take that Exhibit E, the 
one that you produced, the chart. You have the 
caption there "Penalty as a per cent of inpatient 
and what year are those .costs? 

A 74s 

0 17472 

A That's the cost hase for the penalty. 

Q But ——e talking about a 1976 rate, 
aren't we? 

A Yes, we are. 

@) Now, when you say, for example, that Mt. 


Sinai has been penalized 2.7 per cent, you Say that is 
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the amount of its penalty as a percentage of its costs? 
A That's '74 costs. | 
Q "74 costs? But Mt. Sinai Hospital has 
filed an affidavit by Dr. Pomrinse which indicates 
that it's 1976 costs are $270 a day and the rate that 
you promulgated for 1976 for that hospital is $240 a day. 
Now, that is sushstantially more than 2.7 
per cent, isn’t it? 
THE COURT: Yes. 
Just that straight comparison. 
THE COURT: I'll take judicial notice. 
MR. IMBEPMAN: The point I am | rving to 
make is this is a very deceptive document. 
THE COURT: I understand the point. 
The 20 million and the 2 million or the 19 million and 
the 2 attics is more like 9 per cent the way Dr. 
Pomrinse looks at it. 
MR. IMBERMAN : I think they have heen 
penalized at least 10 per cent of their 1976 costs. 
THE COURT: Right. 
THE WITNESS: No auestion, so I can't 
comment. 
QO Do you know how many hospitals in total 


tke ee 
~ ree penalized, to use your language, hy the new ceilings, 
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the 100 per cent ceilings? 

A I do not have that information with me. 
I have just looked at the voluntary hospitals. 
It'S available. 

Q Let me ask you one other question. 

Did the Department of Health make any 
study to determine that 10 per cent of the costs of 
the salaries of interns and residents represented 
educational activities? Have you got any study? 

A | The department relied generally on studies 
that have been made but I could make them available, 
if you wien.’ ) 


THE COURT: Are you talking ,akout the 


THE WITNESS: | Yes, and the National In- 

stitute of Science. 

(@) Do you know how many hospitals the NLRB 
study was based on? 

A. No. 

Q Did you know that it was based on a study 
of one hospital? 

A No. 

a) In your opinion, would a study made on 


the basis of one hospital be valid enough for the De~ 
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partment of Health of the State of New York to act 
upon? 

A I can't comment. Are we talking concept, 
philosophy or dollars? 

Q I am talking what you, William McCann, ene 
do. Would you accept the study of one hospital in 
making the changes hased on millions of dollars? 

A Depends on the area. 

(6) Yale, New Hlaven. 

A ’ It depends on the area that we were talking 
about. I find it hard -- I would think if you took 
the study of one hospital and you found the cost 40 
per cent under the average ok. che cost of the group, 
that would be improper. ‘In another situation, you 
lock at one hospital and you find that vou are 
looking merely to find the philosophy and concepts, it 
might be appropriate. 

Generally, no. 

9) Do you think it is statistically valid to 
use one hospital? 

A I would say generally, no. 

4, as the appeal procedure been approved, the 
procedure you are talking about? 


A By whom, sir? 
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By HEW. 
No. 


THE COURT: Is it at the same level of 


approval by the state and submission to the federal 
government for approval.as the rest of the amendments? 
THE WITNESS: Yes. 


MR, IMRERMAN: I don't think this is filed 


THE COURT: That's what I am trying to 
find oute. 

Let's be very clear about it, Mr. MoCann. 
Is the appeal procedure in exactly the same status as 
the rest of the amendments? Ts it an integrated plan 
or -- I don't remember hearing about the appeal 
procedure in the early part of this case and I want 
to be sure that I understand it. | 

THE WITNESS: Because of the relationship 
between the federal government and the state, the 
single state agency, all I can really testify to 
is that this has heen submitted, the sinqle state 
agency, for submission to HEW. 

THE COURT: And in the same fashion and 
approximately the same time or as part of the material 


submitted with regard to the three regulations? 
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THE WITNESS: This was a later 


THE COURT: How much later, approxi- 
mately? 

Mr. Fine, do you have any information as 
to the present status of the proposed appeal procedure? 

MR. FINE: Your Honor, I know that it 
was adopted very recently hy the state. 

THE COURT: Do you know if it's heen 
submitted to HEW for approval? 

MR. FINE: yas ie | on to find out, 

‘CHE COURT: Do vou hihi Hrs Budorir 

MR. BUDOFF': We have not received a 
submittal on a new appenle procedure, 

MR, FINE: I gather it has not heen 
submitted to NEW. 

THE COURT: I will assume it has not 
unless I hear to the contrary. 

MR. IMBERMAN: I have no more cuestirns, 
if your llonor please. 

THE COURT: Very good. 

MR... IMBERMAN: I have some other things 
i ubiiie like = take up, however. 


THE COURT s Yes. 
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MceCann-redirect 

Do counsel have any further questions of 
the witness? 

MR. FINE: I just want to clarify Exhibit 
Be 
REDIRECT EXAMINATION 
BY Hk. FINE? 

(a) Mr. MeCann, will vou explain, please, 
exectlv what you mean by penalty as a percentage of 
inpatient costs referring specifically to the years 
involved? 

hs euducabend what you mean hy penalty. 
That was the penalty imposed hasically on the 1976 rate 
for failing, to reach the seksi Rut will you 
explain to the court exactly what that heading means in 
Exhibit E? 

i Yes. All thi. exhihit does is it shows 
a relationship hetween the amount of dollars that are 
eliminated from reimbursement considerations and the 
total inpatient dollars during that year. The 
year 1974, tn 1974 what this exhihit says is that 
Mt. Sinai Hospital had costs in excess of the weighted 
average ceilings that we placed on ancillary and routine 
costs that were equal to 2.7 per cent of the total in- 


patient cost in that year, 1974. 
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THE COURT: : 2.7 of its sown: << 
THE WITNESS: Of the total inpatient costs 
at the facility, not related to Medicaid but total 
inpatient cost. 

A Nov, this cannot be comfortably related 
to an increase or a decrease in the rate because a rate 
can change hecause of the utilization in the facility, 
the Kisii cal patient-days, so you can't make a 
direct comparison, and all this does is show the relation- 
ship hetween the size of the disallowed costs resulting 
from the penalty and the total inpatient costs during 
diu same period of tine, which in this case is 1974. 

Q I understand that. 

Now, will you tie what you just said into 
the caption at the top of the page? 
MR. IMBERMAN: . He said it, 

Q How does that penalty resulting from the 
1974 rate affect the ‘76 rate? 

A In determining the 1976 rate we start off 
with a basis of allowahle costs. Those costs that 
are in excess of the average, weighted averages that 
we are using, are included from allowable costs and 
trended to 76. 


MR. FINE: I have no further questions. 
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T would like to see the 
attorneys in the robing room, hut T think this is 


all of the hearing for today and I hore at all. 


Thank you very much. 
(Witness excused.) 
(In the robing room.) 


MR. IMBERMAN: I would like .to renew the 
application which Imade some time aco in chambers 


for a temporary restraining order in this case primarily 


hecause the time is going along. We are almost to 


August lst. All of the new rates promulgated by bre 


department are heing fed into computers all over the 


stave. At least one hospital that I know of, Ee 


Genesee Yospital, one of the main plaintiffs in the 


case, has had its application for Medicaid payments 


by Erie County returned to it with a memorandum on it, 


and I am going to offer it in evidence -~ I gave Mr. 


- 


Fine a copy -- which in effect gaid that the controller 


of Frie County had received word of the new rates whiten 


were retroactive to January lst and he was sending these - 


bills hack to Sohasue HWospital saying, "Please submit 
them at different rates." 

66 that ZT am Sure tnat nie will he happening 
te, and once these things get into the 


all over the sta 
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penalized hecause they will be cut back and this appeal 

procedure which Mr. McCann talks ahout is way down the 

road, and I sort of question a formula which says 

half the hospitasl in the state can apply for appeals 
they think they don't have enough money. 

We are dealing here with I think a flatly 
illegal situation. Everyhody concedes there has 
heen no HEW approval. I don't think the hospitals 
have to get involved ina cispute between Mr. Fine and 
Mr. O'Connor as to whether some sort of pattern was 
estahlished between them. 

The fact of the matter is here there has 
been no seen endl, tT aon't care what happened hefore, 
and the hospitals are being penalized by it, and the 
cases and ithe law are clear that ésuqrehians which 
do not have HEW approval. which relate to the pavment 
of inpatient costs are invalid, and if they are I think 
your Honor is obligated to say so and let the state 
go back to the approved plan and pay the hospitals oth 
that basis, at least for the time being, until 
your Honor julai ane, There is ample ground for 
a temporary restraining order. 


Now, the alternative, of course, is what 
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a 
your Honor suggests,and that is, ‘as far as. I am concerned, 


there is no further evidence that has to go inane ot 


would he perfectly willing for your Honor to consider 


— 


this as a hearing on the merits. 


Fit MR. FINE: - Your Honor, you have heen - 
very patient and I am not going to repeat the argu- 


ments respecting NEW approval. 


It. is perfectly true that the new rates 


— 
_— 


I don't think there is anything else. 
| 
| 

are heing implemented and it is perfectly true also | 

‘2 that the impact on the hospitals is not that enormous | 

13 -as to warrant a temporary tnaubeiioas, . 

14 We are talking,even in the case of the | 

largest hospital, like the Mt. Sinai Hospital, of a | 


16 comparatively minimal amount, considering the scope 


7 and size of the hospital, operation. There is no 


18 irreparable damage being, done them. The state fiscal 
19 crisis may be a matter which I need not estend upon, 


20 you are perfectly well aware of it. 


21 | The state has started to implement the new 


rates and I am sure will continue to (lo so. 


~~ @ = @& et wm oe es oe 


J 


If your Honor should grant a temporary in- 


sunetion if would mean that these 83 hospitals would 


s = 8s 


now he paid at their 1975 rates, which would mean an 


~~ = 
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outlay of money by the state and which would also mean 
that eventually if HEW approves the new reaulation 
these hospitals will be compelled to refund the over- 
payment. 

I submit to your Honor, and I think I need 
not extend on it, the considerations, the basic 
considerations; it seems to me, are that the hos- 
pitals in general, as Mr. McCann pointed out, very few 
of them are affected by the new requlation at all 
and -- 


THE COURT: There are two or three 


_layers. One is if the case is handed to me as a 


matter for preliminary injunction as Aiegek from a 
TRO or as distinct from determination Be its merits; 
then the question of irreparability of harm which you 
are raising is a significant one, 

LE, as sooner or later has to he the eines 


the matter is presented to me on the merits and if you 
7 


take the same position that Mr. Imherman does, that 


as far as you aré concerned the record, the evi- 
dentiary record, is complete here and it should he 
decided on the merits, then it scems the questions 
of irreparable harm are less sianificant than the 


questions of validity and invalidity, more so. 
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Let me ask Hirst whether you agree with 
Mr. Imberman, whether from your point of view also 
the evidentiary record is complete, and you would 
be satisfied to have the court -~ 

MR, IMBERMAN: t am talking about the 
first cause of action relating to the inpatients. 

THE COURT: All rignt. That's all we 
have heen talking ahout. 

MR. FINE: Your one there is one other 
reason that is in my mind and I would be less than 
fair if I did not mention it to you. 

I am coauet anal under the pressure 
of this very litigation: hoth the State Department 

of Social Services and HEW will hasten their delibera- 
tions and act to get the approval a at this present 
moment is lacking. 


THE COURT: tT am sure the plaintifts 


What result would that have? 


MR, PINE: It seems to me that that might 


mean that a determination on the merits,which I would 


frankly like to delay, to treat this as a plenary trial 


might give me the advantage, and I am speaking now in 


adversary terms, of heing able to come to the court 
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4 
a 


and say, your Honor, that problem is now disposed of, 


HEW has approved the requlations retroactively, 


_) 


~ 
~ 


but from the point of view of the temporary injunctions -- 
and I would like to keep this case at that layer =~ 


| 
THE COURT: ur, Fine, I think the matter — : 
y ahout who makes what | 


is too serious for us to worr 
particular cis tae and I am— sure you are not personally 
anxious to take take advantage of the situation. 
Mr. Imberman has said that he has pre-~ 
sented all the testimony, OF maylhe there will be another 
exhibit or two, that he intends to prove or to submit, 
rather, in relation to the first cause ot action. 
So what I want i ask you is have you 
submitted all the testimony you want to? 
MR. FINE: Yes. 
THE COURT: Then I think it is my 
obligation to regard this matter as having heen tried 
as to the first of action and to Actachine it as to 
the merits. In that regard,at least at the moment, 


my inclination igs not to grant a temporary restrain- 


ing order. 


. 
s 


I at the very least want to review the 


arguments presented by Mr. Fine as to whether or not 


the relations are inconsistent and so forth. I 
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heard the argument today but I have not studied the 
regulations and I am certainly not pkae to grant a 


temporary restraining order at this moment. 


= oo ae os. 


it is fair to say, however, that L think 
that the argument in that regard bine the plaintiffs 
and I will give due. consideration to what ought to 
be done under those circumstances. 

Now, in relation to the question of 
relief which even in the determination on the merits, 
insofar as you asked for an injunction, raises the gus- 


tion of the court's discretion, I am not saying I 


iy ih 
tp A) 
Wa | 


won't grant an injunction if I find vou prevail, but 
at least that remains a question of discretion 
theoretically. 

Can I have a representation, or do I have 
a representation from the state that if the court finds 
that the state procedures are invalid and if the 
state is nevertheless not enjoined but later on is found 
to owe money to the hospitals, that it will not raise 
the Eleventh Amendment as a defense to any suit by 


the hospitals to secure that money? 


MR. FINE: T think I can make that 
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Statement, your Honor. 


THE COURT: All righke. Thank you. 
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MR. IMBERMAN: There is only cne other 
issue that might be involved, your Honor, which I think 
in fairness I should raise. We do have a class 
action. There has heen no class certification. 

THE COURT: Do you have any objection to 
a class certification? 

MR. FINE: None at all. 


THE COURT: All right. 


There is one other point. Mr. Fine has 
moved to dismiss. 

You haven't answered that. 

MR, IMREPMAN: I will have a brief in 
your Honor's hands hopefully hy the end of the day 
tomorrow and I have another affidavit, a reply affidavit 
to Mr. McCann's, which I will serve right now and give 
it to your clerk. 

Mr. O'CONNOR: With xegard to the merits, 
we are about -~ and I mean either today. or tomorrow ~~ 
we are about to file a motion stating that with regard 
to oe relief as to the federal defendant, that it is 
a discretionary decision, that the Secretary is in the 
process of making that discretionary decision, and there~ 


fore the relief should not he granted. 
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This is made as a motion to dismiss for 


lack of subject matter jurisdiction and for failure 


to state a claim upon which relief may he granted. 
The memorandum is heing prepared and final touches 
are being made and will he served today or tomorrot,. 


THE COURT: All right. Thank you. 
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Seymour Budoff 
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William F. McCann 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK STATE 
INC., MISERICORDIA HOSPITAL MEDICAL 
CENTZR, BUFFALO GENERAL HOSPITAL, THE 
GENESEE HOSPITAL, and THE MOUNT SINAT 
HOSP{TAL on behalf of themselves and 

all other nonprofit hospitals which are 
memb:rs of the HOSPITAL ASSOCIATION OF 
NEW YORK STATE, INC., and which are reim- 
bursed for Medicaid services rendered 

to hospital patients, : 


»: 


a: a an ae 


Plaintiffs, 


PHILIP A 

Social wvice he ate of New Youk,: 
RCBERT P. WHALEN, a issioner of 
Health of the State New York, PETER 
.GOLDMARK, as Director of the Budget of 
the Stete of New York, HUGH iL. CAREY, 

as Governor of the State of New York, 

and DAVID MATTHEWS, as Secretary of the 
U.S. Department of Health, Education and 
Welfare, 


Defendants. 


Pa 


. 


Before: HON. 4ORRIS E. LASKER, 


District Judge. 
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THE COURT: Since yesterday's session I have 
studied the statute and the regulations with particular 
reference to whether I find merit in the argument of the 
State that the statute, by which I refer to 42 USC, 

Section 1396a (a) (13) (D) and its subparts, is consistent 
with the applicable regulations dn 45 CFR, and baie 
two of those regulations, namely, 45 CFR 250 and 45 CFR 205 


are inconsistent with each other. 


I have concluded that the inconsistencies 


which the State alleges are not inconsistencies, and 


will explain my reasens in due course in this discussion. 
I have indicated that under the circumstances 
I feel obliged to grant injunctive relief which will nave 


the effect of seeing to it that the plan does not go 


cad 


into effect without the approval required, as I see it, 


by the statute and the regulations, but to stay such 


an injunction for ten days to permit the State to appeal. 
We are now A erie Lice whether it is necessary, 

even under the Court's view of the matter, to enjoin 

the entire operation of the State amendments, or whether 

it would be appropriate to limit the injunctive relief 


to those hospitals which would receive less money under 


the State amendments than they did in 1975, or, more 
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accurately stated, receive money at a lower rate than 
they did in 1975. | 

Mr. Fine argues that the more limited relief 
should be granted, and I will be glad to let him make 
a statement for the record on that point. 

MR. FINE: The basis for my siintelctini is this: 
that the request of the petitioners seems to be limited, 
as far as I can tell from the order to show cause seel:ing 
relief, for a preliminary iceiueuiae sale 


THE COURT: Would you tell us where you are 


reading from? 


R. PINE: Page 2 of the order to show cause 

signed by your Honor on July 16. 
| It says that a preliminary injunction to 

issue enjoining reimbursement at less than the 1975 
Medicaid rate of any plaintifé we member of a class. 

I submit this e the relief they sought. 
This is the thrust of our detense as to why -~- we allege 
84 -- I am not particularly goneurned with whether there 
are in fact 83 or 91 hospitals -- Mr. Imberman cliims 
it's 91 -- nospitais are receiving less than their 
1975 rate. : 


I should recall to your Honor originally 


when this action started the plaintiffs’ complaint was 
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ail the hospitals were receiving 1975 rates. Quite 
obviously now a majority of the hospitals are not 
receiving 1975 rates; they are receiving greater than 
i975 rates. | ! 

The action eel ehanea completely in its scope 
when on July 1 the State announced the 1976 rates with 
respect to all but either 83 or 91, and the number is 
not, I think, at this point of time of conceqg-vence. 


The State announved new rates which, in most 


cases, gave a higher increase to hospitals, or a higher 


rate of reimbursement. 


I submit, therefcre, that the plaintiffs' 
only request for relief is related to those hospitals 


jetting less than their 1975 rates of reimbursement. 


That number is 83 or 31, and I think that your Honor's 


injunction against tre State should be limited to those 


83 or 91. 


MR. IMBERMAN: If your Honor please, it seems 
to me clear that your Honor has decided that the law is 
plain with regard to the requirement that there be 
pre-implementation approval by the Secretary of HEW, 

and wisheus that approval these eesuiabtans are not valid. 


That is the thrust of tiie entire case. 


The second point that we argued was that 
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the regulations also are invalid because they don't 
produce Le ee costs. ra 

I gather for the moment your Honor is only 
focusing on the first issue. 

- THE heise I am ae only foeasine nie) te 
but I want to make it plain on the record that I have 
meccned no conclusions whatever as to whether the amendments 
are providing a reasonable ens 

MR. IMBERMAN: Once your Honor has decided 
ve the Keri ibid eis invalid, then it seems to me 
that the State must be seohimerea from putting them into 


operation, whether it is 83 or 85 or 90 or 100%, 


What we are talking about is regulations which 


‘are invalid, and your Honor is saying the State may not 


inforce them. 
It seems to me that that is the crux of 

the matter, that these donations are invlaid, and 
the State may not enforce them, and the State must then 
proceed on vin hag of what the State plan was as 
approved by HEW before these as were promulgated 
we Of duly. i. : 

: MR. FINE: on but even if that is so 
it does not follow that any of the hospitals, other than 
those receiving less than their 1975 rates, have yet 
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demonstrated irreparable damage to them. 
MR. IMBERMAN: We have demonstrated irreparable 


4 damage by the affidavits and the proof of Mr. Ingram. 


too wee eee ee 


5 MR. FINE: But only with respect to those 
7 
hospitals receiving less than 1975 rates. - } oy 


7 MR. IMBERMAN: Not nc.essarily, because 
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8 oe hospital can have irreparable damage if it receives 


ris Saar has ARdaietind a seamen tie 


9 the same rate in 1976 that it did in 1975, when inflation A 
oo ge 

: 2 

10 has proceeded at 7 or 8 percent. x H bs 
11 ic THE COURT: Mr. O'Connor, do you have anything 


to add? Tac ae ‘ i 
MR. O'CONNOR: NOs! 


THE COURT: Gentlemen, I am prepared to rule 


ea AUC ie Sak ee 


on that issue, which I think is probably the only issue 


. | 
that needs disposition before I make findings of fact 


cd 


and conclusions of law. ake 
3 
' 


MR. FINE: May I make one further statement, 


Tate OSA TY Re 
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your Honor? 


x 


If your Honor relegates the State to 


+2 eememmer jeer ffs oe 


computing the rates under the preexisting formula, and 


assuming HEW does not within the next week, ten days, 


or two weeks, approve these regulations, the State will 


be faced with the practical problem of computing rates 


under the preexisting formula. 
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How long this will take, I cannot say. 
There are not only the voluntary hospitals, there are 
the proprietary hospitals, and it will take some time. 
We will proceed to take an appeal to the 
Circuit Court, but I want to say, as a practical atc | 


the State will have the problem of recomputing the rates 


z Py « 
3 ‘i : —= %,°. 
e 
2 : z ate. 


for 1976 ab initio. 

MR. IMBERMAN:/ ‘< have asked scat einai that 
very question, and my people have seen the dnaiviauat 
calculations sheets of the Department of Health for 
each hospital, and I ee told, if you just take 
sits tee ceiling limitations which flow from the two 
critical rates, the 10 percent for Sites at the 100 
percent average, a recomputation can be done in about ten 
minutes for each hozpital. | | 

THE COURT: I.have no way of knowing hd ets 


view is correct about that. : , 


I can only say, Mr. Fine, if there is a 


problem which is presented, I will not expect the State 
to do anything more than its best done in good faith. 


If I should be affirmed by the Court of 


Appeals and the matter is sent back to me, I will, of 
course, entertain any application the State puts before 


me for modification of the injunction so that the realities 
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of life can be taken into account. 

I am making the Seiieinetves statement on the 
record, lathes and gentlemen, because of the importance 
of this case, the fact that I am not in a position to 
draft a written opinion since I will be away from the 
Kciise cummins the end of this week for a short 
vacation, and I don't want to let that interfere with the 
di nmasietan of what I consider to be a matter of considerable 
public importance. 

| I should say_on the record, however, out of 

pubes ik to all of you and fie the benefit of the 
Beieet. of Appeals tea if they read the transcript of 
this meeting, that voluminous papers have by new been 
filed in this case and approximately a full day of hearings | 
has been held, and I think I do have a grasp of tne facts 
sufficient to take the action I propose ne take today. 

In addition to that, the subject which I am 


acting on is really a pure question of law, and perhaps 


it could have been acted on even earlier except that it 


took time to crystallize that issue and for the Court 
familiarize itself with relation to that issue to the | 
subject at large. 

Plaintiffs moved for a preliminary injunction 


and for permanent relief to the same effect to enjoin the 
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State tram: batiebexeins any plaintiff or member of the 
class for services rendered on or after January 1, 1976, 
at an in-patient hospital Medicaid rate which is less 
than its 1975 rate, and although the order to show cause 
is cast in those somewhat limited Raney the complaint. 
itself asks for broader relief, which I refer to what 

I consider the aliaiain paragraphs of the complaint, 

in regard to the question of whether or not the proposed 
amendments to the State's Medicaic plan, the actual 
amendments, are yet valid. 

In particular, I refer to paragraph 4, 
whieh states the 1976 in-patient rates were calculated 
pursuant to several new regulations which have not been 
approved by the Secretary of the United States Department 
of Health, Education eee ee part er plan | 
government the New York State wedinatd proeten: 

Such approval is required under the Medicaid Act, it is 
alleged. us : 

: | The next savant al the complaint which I 
consider to be relevant to this issue is paragraph 50, 
page 15, which states the calculation and payment of 
the class' 1976 Medicaid in-patient hospital reimbursement 
rates violates the supremacy clause of the United States 


Constitution, Article 6, because it was done in accorcance 
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with regulations which have the effect of State law, 


ana which are in conflict with the laws of the United 
States on the same subject, the conflict here being 
with 42 USC Section 1396a(a) (13) (d) and with the 
regulations which implement that statute. 

Finally, the complaint says on this issue, 


in request for relief sub-clause (c) at the bottom of 


ee ee nt Ee Se me 


page 20: Wherefor plaintiffs pray that this Court 


issue an injunction ordering the State defendants and 


een won 28 


— 


their successors, et dnncien, te comply with all federzl 
laws and regulations of the United States Department 

of Health, Education and Welfare applicable to the 

New York Medicaid program, including reimbursement on 

the basis of reasonable costs, so long as the State ol 
New York continues to participate in the federal Medicaid 
program. 

I may comment that it seems to me that the 

prayer for relief in sub-paragraph (c) is sufficiently 
broad to grant an injunction auatank the operation of 


the amendments not limited to those hospitals which 
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necessarily are receiving less money today than they were 


2 
§ . 


last year. 
For the purposes of simplicity, ?f will refer 


to this subject matter hereafter as the first cause of 
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action. 

The State opposes on two grounds. It has 
moved to dismiss the complaint, and it has argued with 
regard to the federal statute and federal regulations 
that one of the regulations to be discussed hereafter is 
inconsistent with the statute and inconsistent with stein 
of the regulations. 

I will deal first with the State's motion 
to dismiss. 

By Public Law 94-182, Section llla, the 
United States Congress, which amended Title XIX of the 
Social Security Act, 42 USC, Section 1396, Congress 
required any state which received federal funds under 
the Medicaid plans to waive its immunity to aii under the 
Eleventh Amendment to the Censtitution of the United 
States. | 

New York State did waive its immunity in 
writing, but by letter, which indicated that it 
protested, in effect, the requirement of waiving. There 


is no doubt in my mind that the State saved its right 


g 
fl 
. 
4 


to challenge the validity of the waiver provisions of 
Public Law 94-182. 
The State argues that it signed the waiver 


under what it describes as financial duress. That the 
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State was certainly in a position of financial difficulty 
there is no doubt, and I take judicial notice of that 
fact. 

That the State did not willingly give up its 
Eleventh Amendment rights, if that word be used as a layman 
would use it, I will agree. 

But that the State did not waive its rights 
legally, or that it was subject to a form of duress 
which would render its waiver ineffective, I do not acree 
and I do not find. 

A principal authority which the State 
relied on to its position that the waiver was not 
valid in —_ because not freely made was the concurring 
opinion of Mr. Justice Marshall in Employees v. M*ssouri 
Public Health Department, 411 U.S. 279. 

In that case, employees of the State of 
Missouri brought suit for overtime pay claimed to be due 
them under the Fair Labor Standards Act. The District 
Court dismissed the case as being an unconsented action 


against the State, barred therefore by the Eleventh 


Amendment. The Court of Appeals affirmed. The Supreine 


s 


Court held six to three that the Eleventh Amendment did 
apply because the Court couldn't discern any intent on 


Congress’ part to deprive the State of its Eleventh 
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oncurred in the decisicn 
wrote a concurrence, because he felt that 
decision should nave been based on the theory that 
ive its immunity and had not consented 


had the choice of 


to demonstrate that 
the State -rue choice at and thereby that th 


he exercise of 


to the 
es that since it had alrea:'y 
for some years undercaken the percuaetes of the operation 
plan, it was tetally unrealistic to whiten 
discontinue the plan, and, therefore, it 
the kind of duress at the time that the waiver 
provision enacted by Congress occurred, and it did not 
waive its Eleventh Amendment immunity with any true 
peenent, but under the gun of the deprivation of federal 
support. 


While I agree with the State that its 


analysis is consistent with Justice Marshall's position, 
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I do not believe that Justice Marshall's position is the 
law, or at least the law as set iaete 40 Employees v. 
Missouri Public Health bicartnnk. 

To the contrary, stice Douglas' opinion 
for the majority there makes it clear, at page 285, 
that the rationale of the case was based on the Court's 
inability to find that Congress had intended to “make 
it possible for a citizen of that state" -- that is, 
the employer's state in the case of Missouri Public 
Health Department -- “or ancther state to sue the 
state in the federal courts." 

It seems to me that if, 
and the majority held, the determinative factor as to 
whether or not the State could be sued depended on whether 
Congress intended that they could be sued, it necessarily 
follows that the Court holds that Congress has the right 


to provide that a State may ke sued under the circumstances ~ 


both of the Missouri Public Health case and the case at 


hand. 


a) 


There is no dispute that in the case at 


hand Congress has specifically previded that in order 


* 
* 


“ 
*. 
or 
. 
* 
* 
r) 
4 
3 
g ; 


to secure the benefits of federal assistance the State must 
consent to be sued, and I think that disposes of the 


issue. 


. 
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I come now to the discussion of whether 
the plaintiffs are correct that the amendments to the 
plan may not be put into effect without the prior 
approval of the federal Department of Health, Education 
and Welfare. 

The crux of the State's disagreement with 
that we rere is to be found at pages 4 through 7 
of its memorandum of law in opposition to application 
for a preliminary injunction, and is crystallized at 
pages 5 and 6. 

As set forth on page 6, the State iecaila, 


“The thrust of our argument is this: ‘that 45 CFR 250.39 (a) (- 


requiring approval in advance of implementation, is 


inconsistent with the statute 42 USC,Section 1396a(a) (13) (D), 


which simply requires approval, and with the other 
regulations cited above." | 
The other regulations cited above is found at 
page 5.cf the brief answer, 45 CFR 205.5(b). 
That regulation sneaks in terms of an 
“approvable" amendment, and it is the argument of the 
oreo that the two regulations are inconsistent with each 
other and with the statute. 
For the following reasons I disagree with 
the State‘s analysis: 
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First, the statute provides as follows: 


"(a) A state plan for medical assistant 
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."(13) provide ... 

"(D) for payment of the reasonable cost 
of in-patient hospital services provided under the plan, 
as determined in accordance with pctnaies and standards 
consistent with Section 1320(a) (1) of this Title, 
which shall be developed by the state and reviewed ana 
approved by the Secretary." .- 

I find no inconsistency whatsoever between 
the phrase “which shall be developed by the state and 


reviewed and approved by the Secretary," as set forth 


"in the statute, and the phrase in CFR 256.30(a) (2), 


the language of which reads: : 
“(a) A state plan for medical assistance 
under Title xIX of the Social Security Act must ... 

2 “ (2) - provide for payment of the reasonable 
cost of in-patient hospital ‘tiausaia in accordance 
with methods and standards which shall be developed by 
the state and approved in advance of implementation by 
the Regional Commissioner ceeae 

: I think it normal to construe the word 


“approved” to mean approval in advance, particularly in 
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subjects as complex da thke, and particularly where 

the public welfare is involved, and particularly where 

a federal government, which is the approving agent, 

will be paying large sums of money in connection with the 
subject matter which is to be approved. 

-As to the alleged inconsistency between the 
nneuctel discussed so far and the’remaining eeenlatien 
neterset to by the State, specifically CFR gestion 205.5, 
wakes covers amendments “*o eran, and is applicable in 
the circumstances, I find no inconsistency for the 
following reasons: | 


The relevant language of Section 205.5 


#(b) Federal timanetad participation. 
Except where otherwise provided, federal financial 
participation is available in the additional expenditures 
‘resulting from an amended provision of the state. plan , 
as of the first day of the calendar quarter in which 
an approvable amendment is submitted, or the date on which 
the amended provision becomes effect in the state, 
ice eans is later." 

The language of eupeantien {b) does not 

seem to me to be inconsistent with the dtner regulation 
“eine to above or with the statute because: 
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One, the subject matter, sa the title 
indicates, does not deal with when the amendments become 
effective, but rather with when the federal financial 
participation may be received. 

Second, and perhaps more important, the clause ' 
kaos with the words "except where otherwise provided," 
and it seems to o that language cleariy includes the 
exception of the specific provisions of CFR 250.30 
which have been discussed above. 


Moreover, it appears to be the Department 


Pr ee ee eee 


of HEW's construction of the statute and the regulations 
chat prior approval by HEW is necessary before amendments 
to a state plan may become effective. I refer to the 
affidavit of Seymour L. Budoff, an authorized official 
of the department, filed in this action guly 23, 1976. 
Finally, I note that the issue has previously 
been litigatea in the federal courts, in partictlar in 
the case known as New Jersey Haspibat Association, et ahi y 
v. Anne Klein, Commissicner of Institutions of the State 
of Maw. cersey, a suit which, similar to the one at hend, 
_was brought by hospitals furnishing services to Medicaid 
patients against the reimbursing state, alleging the 
ineffectiveness of amendments to the state plan, because, 


"among other reasons, the amendments had not been approved 
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by the Departme:t of Health, Education and Welfare. 


In commenting on that issue, Judge Barlow 
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of the District of New Jersey, in the case which is 


ee 


designated Civil Action No. 76-64, states at page 5: 


"Contrary to the explicit requirements 


of 42 USC, Section 1396a(a) (13) (D) .-. the State of _ 
New Jersey has adopted and imp iemenved its ..- eelling 
rule before receiving the approval of the Secretary of 
Health, Education and Welfare. pre-implementation 
approval also is clearly required by a HEW regulation, 
“45 CFR, Section 250.30. . It would seem clear, then, that 
the ust anantakion of the ... ceiling withovt prior 
HEW approval is not permissible onder controlling federal 
law." 

Indeed, sudce Barlow ereneen summary 
judgment exclusively, if I analyze the case correctly, 
on these grounds. 

Because I believe the implementation of the 
amendment to the New vork State plan wouta be invalid 
in the absence of HEW approval, which has not yet encurred: | 
and because it seems to me that the plaintiffs have 


established that at least a significant number of members 


of the class would be damaged irreparably in the sense 


3 


that their slender reserves of cash. would be importantly 
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affected during the pendency of these siti dia but, 
above all, because the law simply ier eee that the amend- 
ments must be approved, I believe that the plaintiffs 
are entitled to judgment on the first cause of action, 
ane that an appropriate injunction should be granted in 
the circumstances. | 

I am prepared to stay the effect of that 
injunction for a period of ten ee so that the State 
can appeal my ruling to. the Court of. Appeals; which r would : 
expect them to do, considering he seriousness of the 
subject matter and its eines on the financial problems 
of the State. | 

' Mr. Imberman reminds me preragreten State's 

answer aaueces the jurisdiction of the Court. I disagree 
with the State and find that the Court has jusisdiction 
under 28 USC 1331. ‘tt seems to me that the holding 
in the Gobet Medical Center and other Medicaid cases 
makes that clear. ; , “ 

I am unprepared a cues at this time as to 
whether jurisdiction lies under other federal statutes 


referred to in the complaint. 
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| BOUTHERN DISTRICT OF NEW YORK i 


_ HOSPITAL ASSOCIATION OF NEW YORK 
_ STATE, TNc., MISERICORDIA HOSP VTAL 
+), MEDICAL CRNTER, BUFFALO GENERA, 
, HOSPITAL, THE GENESEE HOSPITAL, and °3 we SiniCT Ge 
i$ pin MOUNT SINALI HOSPITAL On behalf Co 
'! of themselves and a 
|! rofit hospitals which are members of, : ; 
+ the HOSPITAL ASSOCIATION OF NEW YORK JUL 30 1sté 
’ STATE, INC. and which are reimbursed , 
» for Medicaid Services rendered to i 


‘ hospital patients, : 


. 
r ©, 
LED ‘S 


S 0, of ND 


4 
rt Plaintiffs, 


+ JyDGMENT 


. -against~ oe 


of the State of New ° : 
WHALEN, as Commis~ 76 Civ. 2027 
ate of New 
£ 


iy 
i 
I , as Commissioner of i 
‘ 


(Judge Lasker) 


1 the Budget 0 


‘ 
| HUGH L. CAREY, 28 : 


State of New York, MATTHEWS, 
' as Secretary of the U. S. Department , 
| of Health, Education & Welfare, i 


a, oe pefendants. 


This action came on to be heard on plaintiffs' 
amended complaint, the answer thereto of the pefendants' 
‘philip L. Toia, Robert P. Whalen, Peter Goldmark and Hugh 

' Le Carey ("State Defendants") the answer to the complaint 

|, of the Defendant David Mathews sued herein as David Matthews, 

* the motion and affidavits in support of and in opposition to 

' Plaintiffs’ motion for ‘ preliminary injunction, and the 
State Defendants’ motion to, dismiss the amended complaint: 
and the Court having heard oral evidence in open court, and 
all parties hereto having consented to having the trial of 


l'éne first cause of.action on the merits advanced and 
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| consol data with the hearing on Plaintifts’ application for 
a preliminary injunction pursuant to Rule 65 (a) (2) of the ~- 

: lirederal Rules of Civil Procedure; and the Court having 


aetermined that this action may be maintained as a Class 


|action pursuant to Rule 23 of the Federal Rules of Civil 


| Procedure: and the Court having made findings of fact,and 
t conclusions of law as part of its opinion dictated in chambers 
:on July 29, 1976, which was transcribed by the Court Reporter; 


and it appearing to the Court that the State Defendants are 


; in Plaintiffs’ amended complaint, and wiil continue to do so 


unless restrained by order of this Court, and that immediate 


F 
i 
| committing acts, and are about to commit acts as set forth 
and irreparable injury, loss or damage will result to 


Plaintiffs and the members of the Class as a result; and that 
alee | ritse XIX of the Social Security Act, 42 USC §1396 et seq. : 
("Medicaid Act") and the regulations thereunder require a ~ i 
: state which receives federal funds under the federal Medicaid 


Program to pay hospitals the reasonable cost of in-patient 


with methods and standards developed by the State and 


me 


approved in advance of implementation by the Secretary of 


Health, Education and Welfare Ti ietcea chat th as part of the 


ee ae 


j hospital services rendered to Medicaid patients in = 
state's Plan for Medical Assistance; and that New York State 

is receiving federal funds under the federal Medicaid co 
and er the State Defendants are implementing three ‘ 
regulations ~ 10 NYCRR §§S86. 14(b), 86.21 (k) and 86.26 in the 


caiculation of Medicaid reimbursement rates for in-patient 


hospitai services rendered on and after January 1, 1976, and 
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: that none « these regulations have been approved by the 


| Beeretery as part. of New York's State Plan for Medical 
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Assistance ("Mew York State Plan"); and that the 
implementation of these regulations has caused and will cause 
— and continuing irreparable injury, loss OF damage 
i? Plaintiffs and the members of the Class; and that the 
 eledie Defendants will continue to inpionent these three 
ee unless enjoined; therefore it is ORDERED AND 
j : : 
 ADJUDGED: 
4 
ss 
' 


ene federal Medicaid Program, the State Defendants and their 


That so long as New York State’ participates in 


ji successors, officers, agents, servants and “employees are 
i aS £6376 cw (4) SCP) o BS CF2 250+ 30 
ordered to comply with erai—la 

& 


at 


¢ “\ 

regulations of tne-Secrat ee 
Tiel & 

: Medicaid -pregram—inciuding ‘ne requirement of pre-implementa-~- 

ral 

tion approval by the Secretary of any amendment to the New 

York State Plan affecting reimbursement for in-patient 

‘hospital services and the requirement that hospitals be 


‘reimbursed for such services in accordance with the New York 


State Pian approved oF the eocrerety pursuant to the Medicaid 
Act j f é = 


That 10 NYCRR §$85.14(b), 86.21(k) and 86.26 and 


‘under for Plaintiffs and members of the Class are unlawful; 
ee ee ome 
ss [jana the State Defendants and theix successors, officers, 


| agents, servants and employees are permanently enjoined from 


the in-patient Medicaid reimbursement rates promulgated chere-| 
{ 
i 


= {applying or attempting to apply said regulations to in-patient 
hospital reimbursement rates for services rendered by Plain- 


tiffs and members of the Class to Medicaid patients on or 


t amy 
—_ 
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after January 19763, and 


oe That the State pefendants and their successors s 


officers, agents, servants and employees promptly recompute 


| : Poe A 2. jase lee nis 
‘ : 4 eeu kt 
| 


| and pay reimbursement rates for. in-patient Medicaid services 


| rendered on and after January 1, 1976 in accordance with the 


i 
; approved New York State Plan and that until such recomputatio ; 


e that they continue to pay/ base. 


a 


! and payment is complet 


’ 


yore-are ewer ehan etetr—1975 i 


be taken to enforce this judgment until the expiration of 


i gays after its entry- 


New York, New York 
July 30, 1976 
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re €1) requescs for revisions 


e. ad 


cost increases incurred prior to 


". . (2) errors made in the rate computation process or 


submission by a medical facility which have been broughe 
attention of the Commissioner within the time limits prescribed 
“Section 86.16; | 

(3) significant increases in the over-all operating costs of 


a medical facility resulting from the implementation of additional 
programs, staff or services specifically 


H 
by the Comiss .oner; 


(4) significant increases in the over-e2ll operating 
a medical facility resulting from capital renovation, expansion, re- 
placement or the inclusion of new programs, staff or services approved 


for the medical facility by the Coczmissioner; : 


(5) requests for waivers of any provisions of Part 86 for which 


waivers may be granted by the Commissioner 2s prescribed in specific 


sections; 


‘ ‘i - 
(6) changes in the method of providing services which result 


in a lower over-all cost for the services provided; 


(b) Any request for the prospective modification of a certified 


rate must be accompanied by financial, statistical and progzan 


evidence sufficient to demonstrate over-all fiscal impact. 
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(c) In view of the comnissioner's responsibility for rates paid 


by government agencies and article IX-C corporations, and fer revisions 
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7 (7) requests for relief from the ceiling provisions of section 86.14 
aan te 


of this part. For such relief, a medical facility must demonstrate that its 
y range of approved services, patient mix, lengths of approrriate stays cr 
other pertinent factors are direct causes for all or part of the costs in 
excess of the routine or ancillary ceilings. Such relief shall not result 
in a rate which exceeds that based on maximum reimbursable State standards, 


unless a waiver of such standards is granted by the commissioner. 
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“ SOUTHERN DISTRICT OF NEW YORK - 435 - 
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HOSPITAL ASSCCIATION OF NEW YORK g 
STATY, INC., MISERICORDIA HOSPITAL 
MEDICAL CENTER, BUPFALO GENERAL i 
HOSPITAL, THR GENESEE "0s? ITAL, and 
THE MOUNT SINAXY HOSPITAL on behalf 

of themselves and all other non- , 
profit hospitals which are members of 
the HOSPITAL ASSOCIATION OF MEW YORK 
STATE, INC. and which ars reinbursed 
for Medicaid Services renders to 
‘hospital patients, 


oe Se 
ree 


/ Plaintizes, 


Pu ag ~ against - 
PurLie s TOIR, as Cebeedabdinae of 76 Civ. 2927 
, Social Services of the State of New (Sudge Lusker) 
- York, ROBERT -P. WHALEN, as Commis-— nat 
*~ pioner of Health of the State ef Hoy 
ys" Lork, PETER GOLDUARK, as Director of 
” the Budget o2 tho State of Now York, 
HUGS L. CAREY, as Governor of the 
- State of New York, and DAVID MATTHERS, 
* @S Secretary of the u. 8. Department 


i Oe Tt Education & ‘Kelfare, 


‘Dutandants, 
: 


eine rerragmnins seesseepnigh 


A Gs Sree Agi 


"PLEASE ¢ TAKE NOTICE that defendants Toia, analen 


“Goldmark end Carey hereby appeal to the United § States Court ot 


3 ae 


States District Court for’ the Southern Districe oy 


dated duly 30, 1975 ana enterad in the oftica of che Clerk 


See oF said ‘Distr act Court on August 2, 2976, hich declared 


“Regulations lo NYCRR 5 $ 85.141d), os, 21 (i) and 36. 26 ‘ana the : 


rates ani in-patient Hedleaid care aie mania saa thereunder 
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unlawful because they hud not been *pproved by the defendant 


Matthews and from each and every part of sald. judgment, 


° 


Dated: May York, New York 
August 4, 1976 


* 


Yours, etc., 


LouIs J. LEFKOWITZ 
Attotney Gonare:] of the 
Stata of tew York 
Attorney for Delordaats~ 
Avpallants Toia, waalen, 
Goldsmith and Carey 
Office & P.o. AUILasy 
Two World Trades Contec 
Wey York, Naw 4Ork 10047 
Tel. (212) 498-3355 


py: \sen mee a otk 
Haga JAGSE J. kus : ‘ 
A eee Assistant Attorney General 


it 


TO: PROSfaAUER, ROSE, GRETZ ¢ 


MENDELSSOHN 
Attorneys for Plaintifés 
300 Park Avenue 
New York, N.Y. 16022 
- (212) 593-9000 
UNITZD STATES ATTORNEY : 
SOUTHERN DISTRICT o7 NCW YORK 
Attorney for Defendant tlathews 
One St. Andrews Plaza 
- Hew York, N.Y, 10007 
rs (222} 791-1979 
2 ACES Ate. O'’Connar 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK 
STATE, et al., 

Plaintiffs, 

Vs. 70: Civ. 2627 

PHILIP L. TOIA, as Commissioner of 
Social Services of the State of 
New York, et al., 

Defendants. 


ee 08 08 ce es 69 e@ 98 86 of 0 


New Yori, New York. 
September 1, .9/6 - 10:90 


Before: 


HONORABLE MORRIS E. LASKER, District Judge. 
APPEARANCES : 


PROSKAUER, ROSE, GOETZ & MENDELSOHN, ESQS., 
Attorneys for plaintiffs 
300 Park Avenue 
New York, New York 10022 : 
JACOB IMBERMAN, ESQ., of Counsel. 
SUSAN ROSENFELD, ESQ. 


J. LEFKOWITZ, Attorney General of the State 
of New York 
Attorney for defendants 
Two World Trade Center 
New York, New York. 
JESSE J. FINE, ESQ., Assistant Attorney Generali. 


MATTHEWS, Secretary, U.S. Department of 
Health, Education and Welfare 
ROBERT B. FISKE, JR., United States Attorney 
for the Southern District of New 
York. 
JOUN M. O'CONNOR, Assistant United States Attorn 
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ALSO PRESENT: 
AMBROSE DONOVAN, New ¥ork State Sepee ee of Health 


CARMINE SHANG, Counsel, New York State Department 
of Social Services 


JONATHAN BRANDES, New York State Department of 
Social Services. 


THE COURT: Gentlemen, I got your letters 
which confirmed what I had informally been advised wher 
I was in town a couple of weeks iis, that the Department 
of Health has approved some of the changes made by the 
State -- ee were made July :. sas in the light of that 
approval the apart of Appeals has remanded the matter to 
me, although I — received no remand from them yet. 
MR. IMBEPMAN: I don't think it was a remand. 
THE COURT: Suggested to you donee, was 
MR. IMBERMAN: ou I may just say this, and then’ 
x would like to have Mr. Fine talk about it. During the . 
course of the argument on Mr. Fine's motion for a stay 
and an expedited soudad, somehow the question about the 
effective date of these regulations cane up, and Mr. 
Fine expressed the view that it was the State's position 


that the regulations were retroactive to January l. 


SOUTHERN DISTRICT COURT REPORTERS, U5. COURTHOUSE 
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I expressed nee Nea bit of disagreement 
with his view, and Judge Van Graafeiland then suggested 
that before the Court of Appeals hear the appeal ak 
perhaps the matter of this alleged retroactivity ought to 
be discussed with you and some sort of ruling received. 

It was as informal as all that. 

MR. FINE: I think the timing is of interest. 
What happened was that my argument for an extension of 
your stay, or a stay pending appeal on expedited asia 
came on before the Seen Circuit on August 17 there. 

On the night of August 16, I jot word that the 
Department of HEW had approved two of the three regulations, 
and on the oral argument before the Ceurt I noted that 
fact, that they had approved them the day nakoee the 
argument. 

I suggested crea as far as the State was 
eciceened we regarded this approval as retroactive to Januar, 
1 and I took the liberty of citing a passage from your 
opinion, to which Mr. Imberman vehemently objected as not 
being the correct construction. 

Judae Var Graafeiland said we would not like 
to hear this appeal piecemeal. We think before the appeal 
{s heard there should be Aa detarmination by District Judge 


pasker of what ia in effect the effective date of these 
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approvals. 

The State takes the position they are effective 
as of the beginning of the wie alien thins were intended | 
to be applied to the rate structure for 1976. 


Mr. Imberman, of course, would take the opposite: 


oe cor Let me ask a question berate we go 
further. There is a little bit of nabdenui by in my mind 
as to.whether we are talking of one of two or three things. 
Namely, whether we are talking about the retroactivity 
of the regulation as viewed by the State or the retro- 
activity of the approval by HEW as wieeed by HEW, or whoever } 
has te make a pronouncement. | 

MR. IMBERMAN: The answer to that, your Honor 


THE COURT: Or both. 


2 


MK, IMBERMAN: -- is very simple, because 
your Honor has already ruled -- 
' THE COURT: Just a minute. Wait a minute. 
I don't think you can give the answer, because what I am 


really asking, Mr.Fine, is what is the position of the 


Stata. 


. E i 
’ 
, 
; 
. 


MR. FINE: The position of the state is that 
the regulation should be -- the approval vitalizes these 


regulations as of January 1, 1976. 
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THE COURT: = suppose it is necessarily 
ee in that the State regards its own regulations 
as being retroactive. 

Allright. That question as to the position 
of the State has been answered in my mind. 

Naturally, I am prepared to do whatever the 
Court of Appeals believes should be done. What effect 
that will have on sip previous decision, of course, would 
also, I suppose, have to be dealt with. 

MR, O'CONNOR: Excuse me, your Honor. The 
Department of Health 2ducation & Welfare also has a posi- 
tion on this. ' 

THE COURT: I assume so. Since the question 
relates to the effect of the approvai, the very first thing 
that would occur to me wovld be to ask them what they 
would believe to be the effect of their approval. 

MR. O'CONNOR: That is not retroactive that the 
effective date is the date of the approval. It doesn't 
go back and cover to any dute prior to approval. 

THE COURT: It is nice to sit around and say 
what is your position, and what is your position, but I am 
ea Judge, and I have to decide on the basis of some kind 
of authority or argumentation, of course, and I don't 


expect that te be given at icast in final form today, 
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although perhaps you are in a position to give it in 
less than: final form. 

I would like to gecande before we break up as 
to how we are going to dispose of this question. Suppose 
we talk about it now, Mr. Imberman. 

MR. IMBERMAN: q would like to suggest to your 
Honor any careful consideration of the problem should 
indicate there can't be a question of retroactivity because 
your Honor ae already ruled these regulations cannot be 
implemented without HEW ae 

What we are doing is operating: until that date. 
The State of New York and the Hospitals have been operating 
under the State plan approved in 1974. It was only on : 
August 16th that HEW announced the approval of two of the 
regulations. You heard Mr. O'Connor that the Government's 
position is that this is not retroactive. It seems to 
me it must follow that everything that hospitals did up to 
and including the 15th day of August - sce the State 
plan that had last been approved in 1974. | 

It was only after August 16, when there was 
an amendment, that the State plan became amended on that 
day. 

Your Honor has ruled until the approval they 


can't put these regulations into effect. 
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I might add one other thing, yeur Nonor. 
pis bie wick Mr, Fine says now, I don't think there is a 
single thing, any place in ses ceuiie -- at least Hothtin 
that I have ever seen -- pursuant to which the Health 
Department, the State of New York, or the Deparument of 
Social Services, announced that these regulations were 
to be retroactive to January 1, 1976, and, indeed, something: 
that I think ought to be made part of the record, when they 
filed these documents with HEW for approval they announced 


on the face of the cover sheet, "Proposed effective date 


| 

: 

not January 1, 1976." ae - | 
| 


THE COURT: I don't want te proceed in this 
meetingon the lopsided basis of hearing a (at oe 
the merits by you and a statement of position by the 
others. 

The first thing I would like to hear is whether 
. you wish to prosent your emenes in full today, and let 
me take it from there, or whether this meeting was intended 
to make arrangements for how to dispose of this issue. 

I will say this, Mr.Pine, without attempting 
to reach a final conclusion on the question. I think 
that <-- it me put it this way. It is the State’s burden 


to prove that these regulations would have retroactive 


effect. It would be fermal te assume they would have 
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prospective effect rather than retroactive effect. 


We should proceed accordingly. as 
_MR. PINE: I am willing to assume that burden 
of convincing your Honor. ’ 
It seems to me that the question boils down 
to basically a question of law. I don't know if there 
are any factual issues about it. I mean such facts as the 
date of submission appear on the record. 
THE COURT: It doesn't depend on the whim of 
the HEW people, it is a matter of law. 
MR. FINE: Tf imagine your Honor would require 
from us memorandums or briefs setting forth our arguments. 


We have evolved a number of arguments t9 sustain our posi- 


. 
i 
ty 
: i 
| i 


tion. 
THE COURT: I agree. 

Without setting times at the moment, why don't 
we agree on this kind of arrangement. I think this is 
the sort of issue on which the briefs probably should 
respond to each other instead of coming in and leaving 
arguments made that have not been answered, so why don't 


you get your briefs in by X time, and we will decide in a 


; 


"Yad 
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moment when, and then Mr. Imberman and the Government, 
and then if there is anything you have to reply, you will 


have a bricft time. 
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Then if I feel I need to hear from you per- 
_sonally I will call you in forthwith, but I will try to 
avoid that, for you and for Wy ee a Be ; 

MR. IMBERMAN: I would like to suggest there 
are certain factual matters that we submit to your Honor 
either by way of stipulation or some other way. 


For example, I think we should make some way 


a matter of record here,what Mr. O'Connor has said, the 


Government's position, etc. 
7 THE COURT: If that is what you mean by facts, 
Mr.Fine has just shaken his head. 
MR. IMBERMAN: I would like és have as part 
of the record the various State skchoeioes to HEN. 
For example, you will notice ves one I have handed to your 
Honor has a pre osed effective date by the State of May 
28. es Se 
This one has a proposed effective date of July 
28, 1976. eot8 42 oe | “ 
They were approved by HEW in August. 
These things, I think, should be part of the 
record because your Honor certainly should be able to take 


these statements by the State -- 


THE CourRr; I agree with you, and certainly the : 
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Court of Appeals would want to see them, too. 

MR. IMBERMAN : I would like to get together 
with Mr.Fine and work it out a way of stipulation. 

MR. FINE: These proposals were preceded to 
most extent by prior submissions which I don't have with 
me, but in effect transmitted substantially the same 
regulation. 

THE COURT: I ee: that Mr. Imberman will 
not cause you any problem any more than you will him with 
regard to what the facts are. faybe vou Witt want to 
make reservations on some of the stipulations as to the 


relevance. 


MR.IMBERMAN : I would like to sit down when, 


Mr. Fine has all the things he thinks are relevant 


and we will go over them to see what should or should not 
be part of the record. I assume we will be able to agree 
on that. 

THE COURT: Even if you can't agree on the 
relevance of anything, you can agree that they are facts. 

MR, IMBERMAN: That is the paint. 

Does your Honor want to take os a timetable? 

THE COUNT: Yes. 

MR. FINE: You realize mene has neither approved 


nor disapproved the third regulation. 
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THE COURT: Which are the ones they have, ana 


which is the ona that is not? Refresh my recollection. 


MR. FINE: The one regulation they did not 


cy 
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approve, you will recall t here was a regulation disallowing. 
10 per cent of the cost paid of the interns'and residents’ 


wages and fringe benefits as a basis for inclusion in the 


saa 


rate structure. 


| 
| 
i 
“ @he other two regulations they did approva. 


THE COURT: The one of the 100 per cent average? 

MR. FINE: rex, and-the other which has the © 
btnaduncern oftuck of excluding certain costs and computing 
the future rates. 


THE COURT: Incidentally, I did my best to 


« 


| 
| 
| 
‘struggle through Judge Fine's opinion that was reported in | 
the Law Journal yesterday. I take it, however, it has | 
very little to do with this case. 
MR. IMBERMAN: Nothing. 
MR, FINE: That is right. 
THE COURT: I did see something abcut costs in 
there. | : 
MR. IMMERMAN: I have two other matters I 
would like to take up briefly, and I am glad the gentlemen 
fromAibany are here. 


I would greatly appreciate if we could get a 
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souch mere complicated formula than Mr. Ingram, Mr. Imberman'}, 
expert, indicated, 

Mr.Davidoff told me chap have .a whole group of 
people working on it. He believes it would be a matter of 
a couy?@ of weeks. | They are complying with your order 
to rec/siput e the rates. 

Fee time to time Mr. Imberman has called me 


and tujd me that various local welfare districts were not, 


paying tthe hospitals in accordance with the 1976 rates as 


promulyated on July 1, and I have taken that up in each 


individual case with either Commkulionss McCann or Mr, 
evans jn his office, and I have been told necessary 
correctional instructions have been issued. 

THE COURT: What are your referring to? 

MR. FINE: The State operates through 14 
welfars districts. The Vtate of New York is one welfare 
district, for instance. : 

There is a County welfare cffice, say a, 
County, © think that is the last one you complained to me 
zhout, 1t may not be the whole welfare district, but 
sences County, in any event, was not complying with your 
Honor's order, and it takes straightening out. It is 
a confuming situation for the State as well as the hospitals. 


’ 
+ 


I have tricd to oblige Mr. Imberman in every 
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respect on that. 
_MR. IMBERMAN: I snecnciate that very much, 

but despite the fact that people go on vacation, the 
hospitals have to pay the people who work for them and meet ; 
their biljs, so everything as can be done to move this 
along I would appreciate. 

I hope you won't mind if the people from the 
Hospital Association talk to Mr.Davidoff tg try to satisfy 


themselves as to what is going on. 


MR. FINE: I appreciate it. All 3 @o is act 


as a conduit for the complaint. 

MR. IMBERMAN: More than a month has gone _, 
by. 

Can the hospitals eee rates have been re- 
computed start to get paid under the proper rate or do 
they have to wait until all 300 hospitals. get finished? 


MR. FINE: I don't know. 


MR. IMBERMAN: Perhaps some of these gentlemen 


MR. FINE: I don't think so. 

MR. IMBERMAN: Once a rate is recomputed it 
should be paid rather than wait. 

MR. FINE: It has to go back to the Bureau of 


the Budget. 
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THE COURT: This is something I know nothing 
MR. FINE: We will comply with Judge Lasker's 


i 
| 
| 
| 
: 
order, but -- | 
THE courts If there SUEESES to be an es, 

| 

which there doesn't seem to be now, the State isn't proceed-: 
ing in good faith or is idle or negligent, I will see | 


what I can do. 


MR. IMBERMAN: I will ask our people to commun- 


icate with the State authorities to see what they can work | 


* 


cut. 

One other thing, your Honor. 

In view of the fact your Honor made it very 
clear that you were in your opinion reserving on the issue 


of reasonable costs, not ruling on that, now tiat we have 


had an approval of HEW of those two regulations, I intend 


to askyour Honor fer permission to amend our complaint 
to in effect bring again before your Wonor the issue of 
reasonable costs, hecause I do not believe -- 

| THE court: Where do you anced to amend it? Isn't 
it there anyway? Isn't it residually there from the last | 
amended complaint? I never meant te indicate, and I 


didn't think I did, in my opinion, as you call it, which 


I guess it was, although it was oral, that I had done 
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approval by HEW. 
MR. FINE: ON the issue of reasonableness -~ 
what you are raising .s the question of the reasonableness 
MR. IMBERMAN: Reasonable costs of compliance 


with the statute. Technically speaking, the reason 1 


ag) 


anything but rule on the issue as to the necessity of 
{ 
| 
ab 
| 
| 


‘a 


said I might want to amend is because a judgment was entered ee 
3 & 
on the first cause of action and the judgment said that | aa 
the first cause of action is severed. | 
, THE COURT: Yes.. , | 
MR. IMBERMAN: Since reasonable costs was in that; 
first cause of actic., I was troubled technically. I 
felt I could do it either by filing another complaint 
and ask to have that referr ed to your Honor or ~~ 
THE COURT: If because of the peculiarities 
of the procedural history of this case it is necessary 
to amend the complaint, I think that the plaintiffs are 
entitled to do so. I don't think the State at any time 
believed that I ruled or intended to rule on the question 
of reasonable costs. 
MR. FINE: That is right. 
MR, IMBERMAN: Reasonable costs would have to 


be a matter on which I assume there would have to be 


hearings, discovery, and whatnot. This is something we 
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a a would have to get into on a factual basis. | 
a 3 THE COURT: I would feel quite uneasy on having ' 
i : | 4 to denies that question solely on the basis of the two or 
p 5 | three’ precedents that have been cited to me. | 
é 6 MR. IMBERMAN: I think we really have to get : 
7 into the facts on that. | 
E 8 | MR. FINE: Do you intend to serve an amended | 
; P| he 9 complaint then? | 
” a, i MR. IMBERMAN: Yes. I take it you would have 
; a 1l no objection. | 7 
, 12 MR. FINE: No. | 
i 3 MR.IMBERMAN: Mr. O'Connor? | 
: os MR. O'CONNOR: No, but it takes us longer 
‘ : : 
| 15 | than the ten days to respond. | 
y @ | 16 | MR. IMBERMAN : To date? It will be almost | : 
ia | : | 17 | " what it was before. si i" Wir it oaig Ame i oe 
7 E 18 i MR. o'connor: — prior experience I don't 
: & | 19 think we can answer a en days. If you can agree there | 
— | - 20 will be an extension to 30 days or something like that, | 
& : 21 there will be no eetvals | 
| 22 ) THE COURT: I see no reason in the posture of | 
3 nes 23 this case wny even if the Government hadn't answered an | 
& 2A io amended complaint the parties couldn't: serial to the | 
ee . 25 | discovery that they know would be necessary, because I can't | 
| | ! 
ma | 
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imagine I wouldn't approve -=- of course I am not approving 
a blanket amendment but if the amendment is solely fox 
purpose of assuring the issue of reasonable costs remains 


in the case, I can't imagine what the Department of Justice 


eee ee ee 


would say that would lead me to disapprove such an amendment. 
I almost wonder whether it is not still in there, but maybe , 
it isn’t. 

MR. O'CONNOR: I just wanted it as an alert. 


THE COURT: r think it is. well to state it on 


the record, but I aout see why it should hold’ things up. | 
MR. IMBERMAN : We will get a second amended com- | 
plaint served promptly. — : a | 
: THE COURT: Let's tate about the timing of | 
the next steps here. Bae edi poems , ce = | 
Subject to your working out a stipulation as 
to the facts which can include disagreements about relevance, 
if there are any, I would think the first point is to 
determine when Mr.Pine's brief would be submitted. | 
I am not sure he needs to wait for the stipu- | 
lation to be complete, but I suppose it would be better 
if it were complete, so how long do you want for the stipu- 
lation? 


MR. FINE: Would your Honor give us a couple 


of weeks? 
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THE COUR : I will give you all the time you 
want. You are the one now under pressure. 

MR. FINE: This 1a-the lst of September. I 
don't have a calendar in front of me -- 

THE COURT: Why don't we make it the 15th? 
Nobody seems en have been unfair about that kind of thing. 
I would rather have a target date not more than two weeks 
from now. | 

MR. IMBERMAN: Could we have until the 30th? 
I am going to take off a week in icetanauii so if we could 
have until the 30th. 

THE COURT: Yes. That would be for the 
Government, too, regardless of how many times they have to 
answer pleadings, I think they ‘atic to answer motions the 
same. Sees Ee 


MR. IMBERMAN: I don't see there would be any 
eeweaudn with the stipulations. : 

THE COURT: I can't see any reason there 
should be. 2 

I will get to work on it as soon as I get the 
material. : - See Pe Se 

Let's just state this on the record. 


If,Mr. Fine, you wish to respond or reply to 


the answering papers, let's say you will do it within a 
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E : 2 week after shemale: them. | 
: 3 ; MR. FINE: You are speaking of his brief, | 

| $7 | 4 his memorandum of law? | 
. bi at . THE COURT: Yes. | 
: iQ 6 MR. FINE: All FiGgat, | | 
' ie : | 
es ts yt | 
iy 9 | 
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3 SOUTHERN DISTRICT OF NEW YORK 
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A 5 HOSPITAL ASSOCIATION OF NEW YORK : | 
6 STATE, et al., 
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Social Services of the State of : 
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(In chambers) 

MR. FINE: Judge, I would like to tell you 
what the present situation is with respect to the 1976 
hospital Medicaid in-patient rates that are set up. 

Pursuant to your order the Commissioner of Health 
has recomputed all of the rates to be paid to hospitals 
under the old Medicaid formula, that is the formula that 
was in effect as of 1975 before these new regulations 
were promulgated. 

I understand as a result of a telephone conversa- 
tion today that those rates are now being certified to 
the Director of the Budget. 

For your information I will tell you that 
ever since the adoption of the Cost Control Act of 1969, 
which is New York State Act Public Health Law Section 2807, 
the Director -- the Commissioner of Health in the first 


instance computes the Medicaid rates and certifies them 


. and they are approved by the Director of the Budget. 


He is now transmitting the rates to the Diseceor” 
of the Budget. 

In the session of the Legislature -- in the 
session of the Legislature just past, the Legislature 
altered the responsibility of the Director of the Rudget 


with respect to the approval of rates and while the Director 
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of the Budget is obviously, since he was a party to this 
litigation, bound by your determinations in this case, 
I don't think that anywheres in your determinations you 
attempted or even considered etonkinninn the aisereesen 
conferred on the Director of the Budget by Section 12 of 
Chapter 76 of the laws of 1976. | 

That requires the Director of the Budget, 
after the Commissioner of Health has certified the rates, 
to consider whether or not in effect the state can afford 
it. 

The Director of the Budget may very well feel 
that the rates promulgated under the old formula are 


beyond the capacity of the state to meet. I would like 


to show you, if I may just for your information, Section 


l20f Chapter 76, which became law, I believe, around 
March 30th. 

You can just glance through it. In substance 
it does what I say, which is, up to now the Director of the 
Budget has simply been required to wiiecbien the rates. In 
March the Legislature extended his approval so that he 
should consider the economic factors involved. 

THE COURT: May I ask you a question, whether 
this section, which of course I haven't had a chance 


to familiarize myself with, applies to -- whether there 
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2 is no question that it applies i» Aieate. 
3 MR. FINE: No question Tt applies to Medicaid. , 
4 THE COURT: Regardless of what effect it has on 
5 the litigation, do you agree that it intends to apply to 
6 Medicaid? It reads as follows: 
: 7 ; "Prior to the approval of rates of payment for” 


8 hospitals exclusive of residential health care facility, 
9 and so on, made by government agencies, the State Director 
10 of Budget shall take into consideration,"and so on.” 
11 It occurred to me as I read it that the federal 
12 statute, of course, imposes a duty, as I see it, on the 
13 State Government, and there may be a question as to whethe 
14 the State Legislature can legislate in any way inconsistent 
15 with the federal statute and that therefore it was possible 
that this might not have been meant to apply to Medicaid 
ey but might apply to some other types of services. 
18 MR. FINE: I think it a fair statement, and I 
think upon reading the statute ycu will see that it clearly 
20 applies to Medicaid payments. 
91 I have no idea at this moment what the Director 
of the Budget's action will be. 

THE COURT: Let's assume it both ways. 


MR. FINE: Assume that he says the state cannot 


i ee 


afford these rates computed under the 1975 formula. Then 
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he returns it to the Commissioner of Health to recompute 
the raise within the limits he sets. This is a new 
problem that has not heen raised before. 

Up to now I have heen perfectly aqreeable, the 
Director of the Budget has been a party to this litigation, 
he is bound by your decision which stands and says that 
the new regulations are invalid. But it does not follow 
that that abrogates his responsibility to determine 
whether rates computed under the old formula are still 
not in excess of the state's capacity-to pay. that is 
item No. 1 I wanted to bring to your Peron attention. 

Item No. 2 I wanted to bring to your Honor's 
attention, and I want here to bitterly contest the -- 

TIE COURT: Let's say vic >rously. 

MR. FINE: Vigorously, I beg your pardon, vigorousl 
contest the insinuation, the explicit statement that the 
state has been laggard in computing these rates. 

Your order I think was made around the lst of 
August Bese, 

THE COURT: Let me just make one statement. I 
have no objection whatsoever to your making any statement 
you wish on the record. If you are concerned that you made 
that impression with me, you have not. 


MR.FINE: All Fight, sir. 


_— 
‘ 
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THE COURT: That impression is an impression 
if you feel that, I have not. 

MR. FINE: The computation of the rates was 
not an easy matter. It also hit the bination’ we Health 
at a time when a good deal of the personnel was on vacation 
and we had all sorts of problems, but it has now been 
completed and it is now being certified and I should eux 
from the Director of the Budget within the next few 
days. 

However, it occurred to me, and this preacnn ne 
why I wrote you a letter, that if in the event your Honor 
should hold that HEW's approval of August 16th of the 
two resolutions, which it has already approved -- parenthe- 
tically I will tell you what I told Mr. O'Connor and Mr. 
Imberman outside, I have heard that with a modification, 
HEW has indicated that it will approve the third 
regulation, the one dealing with interns and residents 
costs, eliminating some of the language in which dates 
are referred to. : 

THE COURT: I assume your position will be 
that when it is approved it is also to be retroactive. 

MR. FINE: Yes. The reason I came to your Honor, 
wrote your Honor the letter yesterday, was this: Assuming 


that the new rates are promulgated, approved by the 


~ 
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Director of Budget and are promuigated, the Nearer 
are paid retoractively for the period January lst to, 
let's say, August 16th, when the new regulations were 
approved, then your Honor, or the Court of Appeals, if 
the case should reach the Court of Appeals, says these 
approvals are retroactive to the first of the year, which 
was the state's intention initially, and which we hope 
tq be able to prove to your Honor by evidence, then the 
state has to sav to the 300 or 400 hospitals throughout 
the state, we have overpaid you sie 

THE COURT: Right. 

MR. FINE: Historically, the way to recoup 
those overpayments would be to Say to the hospitals, 
weli, each welfare district in paying you now will 
deduct the amount of the overpayment from your current 
months' check, 

I have some litigation, your Honor, involving 
four hospitals, which were overpaid pchneeneickaties in prior 
years by the -- for Medicaid. These are all hospitals 
located in the City of New York, and the City of New York 
is the local welfare district seeking in cooperation 
with the state to pen these overpayments. 

Without regard to the justice of the claims, 


without reqard to the legal basis upon which the recoupment 
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is sought, the city is met, the state is met with this 
statement by the hospitals, and we believe it to be true, 
"If you deduct this substantial amount: from our over -- 
from our current payments to recoup your overpayments, 
you put us out of business." 

In one case one large hospital owes us close 
io $909,000, owes the city $900,000, the state, and that 
hospital has literally said, “Unless we can work out 
some way by which you can give us some relief‘we are going 
to have to close our doors." 

What I am urging on your Honor is this. we think 
we can make out a fairly good case for the complete 
retroactivity of these regulations. I'm sure that -- 
you were kind enough to give us some time, Mr. Brandies has 
béen working on it, I worked on it partially on the 
weekend, he has been working on it «ver the weekend, and 
we will work on it today and tomorrow, we think we can 
make a good showing that these regulations should he deemed 
retroactive to the first of the year, and if so it would 
create financial chaosand impose a burden on the 
hospitals, you see, if hospitals act like most people they 
probably spend the money as they see it. If we came and 
said to Mt. Sinai Hospital, we have now determined that 


we have overpaid you half a million dollars, Mt. Sinai 
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might very well say well, you know, if you insist on 


next month's Medicaid check, 


Vette 


deducting this from our 


or next couple of months Medicaid check, we will be 


bankrupt, out of business. 


; ont 


So I am asking respectfully that your Honor 


in effect change your order so that we are not required to 


tor of the Budget goes along 


pay the -- assuming the Direc 


that we are not required 


with the new revised rates, 


to make payments under those new revised rates until 
your Honor has determined the issue of retroactivity. 


I think that that is an issue which our brief 


is due on the 22nd and I think Mr. Imberman's 


prief is probably due as quickly thereafter as ~~ 
THE COURT: When is that? 


MR. IMBERMAN: Two weeks after that. 


THE COURT: About the 5th of October. 


MR. FINE: I don't need a week to reply. 


THE COURT: I will be going abroad for a meeting 


ctober dealing with pretrial 
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from the 10th to the 17th of O 


e about a month until I can get 
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matters, but —~ it will b 
to. it. 


MR. FINE: Mr. Imberman still intends to serve 


an amended complaint ~~ 


MR. IMBRERMAN: Within the next couple of days, 
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your Honor. 

MR. FINE: I haven't seen eek some HERO: 

MR. IMBERMAN: It has nothing to do with retro- 
activity. 

MR. FINE: f understand that. It will raise other 
issues which are probably germane to this case. At this 
point of time it seems to me to make good sense both from 
the hospitals 'point of view as well as from the state's 
point of view to continue the present rate-paying 
structure -- I don't know of any hospital in sae state that 
closed its doors as a result, chey may be suffering a 
little ci, aa I don't think they are suffering that acutely 
and I just say that it doesn't make sense to put the 
wenpienae and the state in the position of having then 
to recoup substantial amounts of money which may financially 
embarrass them. | 

THE COURT: Let me hear from Mr. Imberman on 
both the issues that you raised. Talk first about the: 
question of the possibility of changing the order, because 
the issue that you raised about the Director of the Budget 
is an entirely new thing and t don't even know whether 
Mr. Imberman is prepared to comment on that. If he is, 

I would like to know what he thinks. 


MR. IMBERMAN: 1 will therefore not discuss what 
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Mr. Fine called item No. 1, and that is the Director of 
the Budget theoretical power to overrule your Honor's 
order on the basis of his determination the state can't 
afford it. 

I would like to address myself to the subject 
matter of Mr. Fine's letter, and that is his desire that 
the State of New York not pay the hospitals the monies 
that your Honor has already decided it should receive . 
while he pursues this will'o the wisp of retroactivity, 
which only came up after bisa Honor decided this part of 
the case, and Borde the fact that the Department of 
Health, Education and Welfare specifically has held 
that these changes in the regulations aren't retroactive. 

THE COURT: Specifically has held? They made 
a statement on the record, yes. 

MR. IMBERMAN: Yes. It is also my understanding 


that the -- I am not accepting as factual Mr. Fine's 


‘statement that HEW is going to approve the other Regulation. 


86.21, but tre change -- I want to ee out to your Honor 
the change that he told me he thought they were making deals 
with the elimination of the time period during which that 
regulation is effective under the state's promulgation. 

The time period is January 1, 1976 to March of 1977. As 


I understand the thinking, HEW is taking that out because 
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2 they don't want, under any circumstances, to have a 

3 change retroactive. 

4 THE COURT: That may be so. I would like to a 
5 Mr. O'Connor on that. 

6 MR. IMBERMAN: What we have here now, talking 

q about the substance of this thing, is a situation where 

8 j the State - New York has deliberately delayed making 

9 these payments to the hospitals. This is now the 14th of 
10 - September -- 

li THE COURT: Does anybody know how much money 


12 we are talking about for this period? 


s & & & 
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MR. IMBERMAN: I would guess we are talking 
about in the neighborhood of twenty to $25 million. 

THE COURT: For the nine or ten month period. 

MR. IMBERMAN: $20 million for a six month 
period.: If you went to a nine month period it would be 
closer to $25 million. Am I correct, gentlemen? 

MR. FINE: In that range. We have no way 
of knowing. 

' THE COURT: Whether ten or twenty million we 
are talking about a lot of money. 

MR. IMBERMAN: Now the state doesn't want to 
pay the money and the point is that the hospitals -- 

THE COURT: I realize that. 

MR. IMBERMAN: The hospitals are heing deprived 
of the use of the money that your Honor said they are 
rightfully entitled to -- 

THE COURT: I never said that. I said that 
they were wrongfully -- it was wrongfully taken away, I will 
put it that way. 

MR. IMBERMAN: It was wrongfully taken away 
from them. 

I don't know whether your Honor is aware of the 
fact that the state never pays interest on this money. 


THE COURT: I was wondering about that. 
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MR. IMBERMAN: Not only doesn't it pay interes 
on the money but one of the regulations, which we haven't 
talked about now, but which we are going to attack in the 
second amended complaint, is a regulation which is in 
part 86, and it is 86.8F, and 86.8F says very simply that 
if the State of New York finds that a hospital has been 
overpaid on these Medicaid rates, the hospital has to pay 
the money back plus seven percent interest. 

But if the state is under -- if the hospital 
is underpaid, there is no such payment of interest by 


the state. So what we have here is the State of New York 


holding on to monies which the hospitals are entitled to. 


Let me call your Honor's attention to something 
else, that Mr. Fine doesn't talk about in his letter, there 
are really two kinds of payments that’ we are talking about. 
We are talking about the payments which the hospitals would 
be entitled to prior to August 16th when HEW approved the 
‘change in regulations. 

Now, if it is not retroactive, and the hospitals 
are entitled to the hold rate from January 1, 1976 to 
August 16th, it is retroactive then you go back q “che new 
rate to January lst, but from August 16th on the hospitals 
are clearly entitled to the rate with the ceiling determined 


by the regulations which HEW approved, but without the ceilin 
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2 on this ten percent for interns and residents. 

3 THE COURT: Until they decide that. 

4 _ MR. IMBERMAN: But why don't they pay the 
5 hospitals from August 16th on that rate? 

6 THE COURT: I can't answer that. 

7 | MR. IMBERMAN: Mr. Fine ignores that point 
8 completely. Let me make a suggestion to your Honor -- 
9 THE COURT: Yes. 

10 MR. IMBERMAN: We think the hospitals are 
ll entitled to the money now. 


ca 


12 THE COURT: All the money? 


13 | MR. IMBERMAN: They are entitled to the money 
14 up until August 16th on the basis of the 1975 regulations. 
15 They have been paid substantially less than that. We 

16 think they should be paid the difference between the two 


17 rates now. 


18 We will agree, the hospitals will agree that 
19 if your Honor should determine the retroactive issue against 
20 us, the State of New York can deduct that extra payment | 
21 from every hospital on the next payment, because the 
22 difference in timeis going to be pretty sinassad as far as I 

dj 23 am concerned. 

| 2A I think your Honor will decide this matter in 
25 October, you will have the briefs in, and it is not that 


oh oe oe | 17 
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terrible an issue, and we probably won't get wade until the 
middle of September or the end of September no matter 
what happens. 

I am perfectly willing to agree that if we 
lose they can deduct the money on the next payment. But 
the hospitals need this money desparately. 7 

THE COURT: ‘That seems to me to be a 
double-ended argument, Mr. Imberman, not that I think it 
goes against you for that reason, but if they need it. 
desparately, isn't that evidence of the very concern that 


Mr. Fine indicates? 


MR. IMBERMAN: I am delighted that he has 


concern for the hospitals, but the fact of. the matter is 

no matter which way you look at it the State of New York 

has been dragging its heels and not making these payments 
when they should be made. 

THE COURT: Let's distinguish between the State 
of New York, perhaps, and I'm not endorsing Mr. Imberman's 
argument, deliberately adopting a policy that they are 
not ree to pay out a nickel which they do not have to pay 
out, which is their prerogative, and they are doingit by 
legislation, and it is a problem which is one that the 
individuals concerned are proceeding in bad faith, which 


-I do not find, but as I understand your position, it is -- 
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Mr. O'Connor, I would like to ask you this: 

I know that at the last meeting you stated, 
when I asked you on the record, that it was the position 
of the Department that their approval was not -- did not 
have retroactive effect. 

I do not know that I asked you what the basis 
of your statement was, or who said so or whether it was 
based in law or whether it was just that they did not mean 
to -- it was not their intention to approve retroactively. 

What is the basis of it as you understand it, 
what is the source of it and what is the authority for it? 


MR. O'CONNOR: This first came up specifically 


‘at the oral argument in the Court of Appeals. 


THE COURT: I know that. 

MR. O'CONNOR: Following that we preferred 
not to make any statement at that particular time, we 
imthes about it outside among the other counsel. But since 
it came up, I checked with the regional counsel and came 
up with the position which we articulated two days later. 
We wanted to make sure we knew what we were talking about. 
In those two days -- when I say it is our position, what 
I am saying is there is no legal basis for this particular 
regulation to be retroactive. 


Mr. Fine says that he is going to come up with 
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a good argument. Frankly, I don't know what his argument 
is going to be. It is not a question of policy. It isa 
question of we just don't think under the regulations and 
the law as it stands that this regulation under the law can 
be retroactive. , 

And that is based, though I don’t have the 
*regulations with me, your Honor, it is based upon the 
two regulations that you specifically siciiete Rint in your-- 
in the dictating of your decision in your chambers. 

At the time we were talking about whether some- 
thing was approvable. Or whether it had to have prior 
approval. 

Based upon those same regulations and 


nothing contrary has come to my attention, based.upon those 


regulations that are in the decision that are mentioned 


there, the decision of the Department of Health, Education 


and Welfare in the in-patient area has to be -- the decision 
to approve has to be prior to the implementation, so if the 
decision to approve has to be prior to the implementation, 
and then in this particular case -~ when I say our position 
is, our legal argument is there is no legal way for it to 
be retroactive. 

THE COURT: Without meaning to prejudge Mr. 


Fine's position, I say that I understand now what the positio 


‘ 
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of the Department is, and that at least, I may as well say 
3 so openly, of course it is consistent with the rationale 

4 that I articulated -- 

5 MR. FINE: I am hoping to persuade your Honor 
6 from changing your mind. 


7 THE COURT: I know that. The question is 


co 
2 


what to do about the other issue in its relationship. 


say this? 

Your Honor's order was signed either July 29th 
or August the lst -- 

MR. IMBERMAN: It was submitted on July 30th. 
That's when it was signed. 

MR. FINE: On July 30th. This is now 
September 14th. I submit that the claim made that the 
state has been dragging its feet -- I don't mean me person- 
18 ally, but state officials generally have been dragging 
19 their feet is obviously not so. 

They have within the past six weeks, roughly, 
had to recompute all of these hospital rates. They have 
done so during a period when they were hit by vacations, 


when their forces were not large, when they were hit 


with a Labor Day weekend, and they did the job as quickly 


a & 8 © 


9 | - MR. FINE: May I interrupt just one moment to 
| as they could. 
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MR. IMBERMAN: Will the state pay interest? 

MR. FINE: Of course not. 

MR. IMBERMAN: Of course not. May Tt for the 
record address myself very briefly to Mr. Fine's first 
point? 

THE COURT: I would like to comment on the 
Issue No. 2, if I may. That is the question of wnether 
the state should make payments before my decision or await 
my decision. 


The matter, it seems to me, is too significant 


for me to shoot from the hip just on the basis of your 


discussion this afternoon. 

It is apparent that the state even as of this 
moment is not yet in a position to make payments so we 
have, I sciawe several days at least -- 

MR. FINE: I think the director of nee budget 
will act quickly. 

THE COURT: I will be prepared to decide this. 
‘aioe next Monday or Tuesday. I invite all of you to eatin 
to me letters setting forth your position and the other 
points that you may have overlooked today. Don't have 
briefs, you see, because it is not that complicated. It 
is a question of purely discretion, and I will give it my 


earnest attention as soon as I hear from you. 
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YI would like to have those letters no later 


~ 


than Monday noon. 


On the question of the director of the budget. 

MR. IMBERMAN: I think for the first time since 
this case has heen before your Honor Mr. Fine has raised 
the*point of the power of the director of the budget, in 
effect to nullify your — ruling under the claim that 

> can't afford it. 

I had not known that Mr. Fine was going to 
make this argument today, and I'm sat fully prepared to 
"answer it, but I can say just speaking off on the basis 


of recollection -- of course the matter has come up in 


other context, but I think the argument is totally 


impermissible in this context. 

| The Medicaid statute, Social Security, says 
in effect that if a state widen to be in the Medicaid 
plan, and to get contributions from the federal government, 
and jt must create a state plan which provides for the 


payment of reasonable costs to the hospitals, and what Mr. 


Fine is in effect saying is the director of the budget can 


nullify that entire concept merely on his ipso dixit 


that the state can't afford 1. 


This I think is impermissible. Nor can he 


overrule your Honor's order by saying, I'm sorry Judge, 


f 
j 
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the state can't afford it. 

In the Catholic Medical Center case the 
Second Circuit had precisely that issue before it some 
five or six years ago hecause there there was a freeze at 
the time of Medicaid payments; the argument was made that 
the state couldn't afford to pay any more, the costs were 
rising too rapidly. 

The Court of Appeals invited HEW's comments, 
and it did get the comments that the state was Just wrong 
and the Court of Appeals in effect said that it is no 
answer -- I mean, if you want to be in the Medicaid plan 


and get the benefit of federal government financing, you 


have to pay reasonable costs to the hospitals. Of course, 


you can step out of the Medicaid plan if you so choose. 

MR. FINE: For all I know, that may be the 
determination of the director of the budget. 

MR. IMBERMAN: I doubt very much whether he 
has the power to make that judgment. 

THE COURT: I won't rule. It was implied et 
the question that I put to Mr. Fine earlier today in the 
discussion at that time, it was implied -- I find it 
hard to understand how the state can legislate in what 
‘wend appease on its face anyway to be in derrogation of 


what I understand to be the obligations of the state under 


bsjw 11 
the -- 

MR. FINE: If the state can't afford to 
pay what the new rates call for, what the director of the 
budget will say to the Commissioner of Health zs20ut them 
I don't know. 

I am simply saying that he may say, we think 
that you are -- remember, these are projections, he may say 
we think your projections of costs are excessive. 

THE COURT: I appreciate your bringing to our 
attention another possible een ae may arise during 
the course of the litigation -- 

MR. FINE: This didn't arise befoxe because 
up to now we didn't have to deal with new rates. 

THE COURT: If it was put before me on the 
basis of an argument by the shinies tumwedh of the State 
that if the budget Nieuwe! turns nie dows that is sort 


of the end of it -- 


MR. FINE: I'm not saying that is the end of 


THE COURT: Thank you for coming in. 


(Time noted: 5:00 p.m.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ee OF 8m a OD OS 6 00 OP OO et OS ee EO OO OF OOF ORES OS OE ON Oe NEE SO HF OSA RS OH 


HOSPTTAL ASSOCIATION OF NEW YORK STATE, wie 


INC., MISERICORDIA HOSPITAL MEDIC 
CENTER, BUFLSALG GENERAL HOSP! } 

GENESEE HOSEJEAL, and HE MOUNT SINAT 
HOSPITAL on bchalf of themselves and all 
other nonprofit Rospit which are men- 
bers of the HOSPITAL ASSOCIATION OF NEW 3 
YORK STATE, INC. and which are reimbursed 
for Medicaid services vendered to has- $ 
pital patients, ; 


2 Plaintiffs, 
ragainst~ 
3 


PHILIP ZL. TOTA, as Commissioner of 
Social Services of the State of New $ 
York, ROBFRT P. WHALEN, as Commissioner 


of Health of the State of New York, $i 
PETER GOLDMARK, as Director of the nN 
Budget of the State of New York, HUGH 3 


L. CAREY, as Governer of the State of 
New York, and F. DAVID MATHEWS, as Sec= : 
retary of the U.S. Department of 


Health, Education & Welfare, : 3 


Defendants. : 


= 
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76 Civ. 2027 


CIASe ACTION | 
SECON AMENDED 


COMPLAINS 


eran 65) 35 0) 


. Plaintiffs, By their attorneys Prockauer Rose 


5 


Goetz & Mendelsohn, for theix Second Amended Complaint,’ 


be 


respectfully allege: 


- PRELIMINARY STATEMENT 


"1.. This is a class action for preliminary and 


permanent injunctive relief and a declaratory judgment 


brought by the Hospital Association of New York S‘.ate, inc., 


("HANYS"), located in Albany, New York; Misericordia Hospi- 


tal Medical Center ("Misericordia"), located in New York 


City; Buffalo General Hospital ("Buffalo"), located in 


Buffalo, New York; The Genesee Hospital ("Genesee"), located 


in Rochester, New York and The Mount Sinai dospital ("Mount 


tail 


| # 


es ee lee. 
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| 
: 
: 
: Sinai"), located in New York City on behalf of themselves 
| and the nonprofit voluntary and public hospital members of 


the Association rendering hospital services on or after 


state medical assistance piugran provided for under titie 

XIX of the Social Security Act, 42 USC $1396 et seg. ("Medi~ 
¢ 

caid Program"). These nonprofit hospitals comprise the 


Class herein. 


. 


weet obaiaste MeesOoy nad gids ekstsase nulouben va tidaseccs 


2- On Janverv il, 1976, deLendants Philip L. foie, 


ee ae 


Robert P. Whalen, Peter Goldmark and Buch L. Carey ("State 


atte 


January 1, 1976 to patients under the joint federal and 
| Defendants" } lisposed a freeze on Medicaid hospital rein-~ 


bursement rates in the State of New York. Under this freeze, 


| 
| 
| 
| 
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for the 1976 Medicaid ‘services which they provided. The 
1975 rates had been calculated by the State Defendants as 


Seinbursesent for the hospitals' 1975 sensonsbls costs, The 


Oo oA 05 ho eae. 6 


general inflationary Meveswent of the economy. has caused an 

| 

| increase in the costs of providing hospital services so that 
these costs are substantially higher in 1576 than: they were 


in 19.75. Thus, these frozen 1976 rates, which represented 


ty) 


the members of the Class were paid their 1975 Medicaid rates 


telnbuekonent of 1975 rexsonable costs, did not reimburse 
hospitals for their 1976 reasonable costs. Because the 


| 
| 
| 
| 
| 
| 


freeze has never been approved as part of the New York State 


of the United States Department of Health, Education and 
Welfare ("Secretary"), and because it precludes reimbursement 
i 


Plan for Medical Assistance ("State Plan") by the Secretary | 
i 
! 
| of hospitals' reasonable costs, it violates title xIx of the! 
' 
{ 
! 


Social Security Act, 42 USCS§§1396-1396i ("Medicaia Act"). 


3. On July 1, 1976, the State Defendants ended 


the freeze and issued Medicaid hospital reimbursement rates. 


— ee 


i 
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These new 1976 rates were calculated on the basis of methods -; 


and standards which, like the freeze, had not been approved 


as part of the State Plan. 


4. On August 16, 1976, the Secretary approved 
certain of the methods and standards used by the State 
Defendants in the Caleulation of the hospital xeimbursement 
rates: issued hy. the State Defendants on July 1, 1276. Like 
pitals reasonable cost reimbursement for services rendered 


Medicaid patients. 


5. I£ the methodologies adopted by the State 


de we eee a 


Defendants for the calculation of hospital reimbursement 


Ct es 


1 
the freeze, these approved methods and standards deny hos- | 
rates continue in effect, the ability of the New York hos- 
pitals to provide the quality health services now made 
available to all the people of this State will be destroyed. 
The ultimate result will he to frustrate rational health 
planning and development in New York and, jn contravention 


of the Medicaid Act, limiz the availability of hospital set- 


| : 6. By denying the hospitals eeiotneaniin = for the 
| reasonable costs of providing necessary health and hospital 
i services to Medicaid patients, the State Defendants have 

| violated and will continue to violate the Medicaid Act and 


Regulations, Article VI of the United States Constitution, 


| 
i 
} 
vices to Medicaid patients. : | 
H 
| 
t 
' 
! 
i 
t 
the New York Public Health Law, the New York State Executive | 


1 
{ 
| the Fourteenth Amencnent to the United States Constitution, 
| 


| 
Law, and the New York State Social Services Law. Defendant 


Mathews is in violation of the Medicaid Act and Regulations 


by failing to insure the Stat RGGats' compilance wica 


os 
~ 


t 

j 

| 
H 
, @nd the Fifth Amendment to the United States Constitution 
! 

: 

| 

{ 
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the Medicaid Act and Regulations, and by approving certain 

regulations adopted by the State Defendants in their cal- 

culation of Medicaid hospital reimbursement rates. 
PLAINTIFFS - 


7. Plaintiff HANYS is a New York not-for-profit ! 
corporation composed of approximately 309 nonprofit voluntary 
and public hospitals and other health care institutions in 
this State. It is ee ee ee the purpose of providing 
administrative and legal assistance to nonprofit hospitals 
in New York State. tts principal place of husiness Le 25 


Computer Drive West, Albany, New York. 
8. Plaintiff Misericordia is a nonprofit New York 
corporation which provides in-patient and out-patient hos-~ 


place of business is 600 East 233x4 Street, Bronx, New York 


9. Plaintiff Buffalo is a nonprofit New York cor- 
Poration which provides in-patient and out-patient hospital 
Services to Medicaid-eligible patients. Its principal place 


of business is 100 High Strect, Buffalo, New York. 


i 
| 
| 
pital services to Medicaid-eligible patients. Its principe 
| 
¢ 
| 
| 
10. Plaintiff Genesee is a nonprofit New York 4 
poration which provides in-patient and out-patient hospital : 
; j 
services to Medicaid-eligible patients. Its principal Place 


of business is 224 Alexander Street, Rochester, New York. 


ll. Plaintiff Mount Sinai is a nonprofit New York 


corporation which provides in-patient and out-patient hos- 
; ‘ 
pital services to Mecicaid-eligible patients. Its principal 


4 


Place of business is Fifth Avenue and 100th Street, New York,: 


New York. . 
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DEFENDANTS 


“2, Defendant Philip L. Toia or his predecessor 
* ites office is, and at all times relevant hereto was, the 
‘Commissioner or Executive Deputy Commissioner of Social 
 eevicen: of the State of New York ("Commissioner of Social 


‘' Services"). fhe New York State Department of Social Ser- 


ee ere On eet rene ee 


* 


wKekaiaies bide teere 


i vices is the single state agency designated pursuant to ive 
: Medicaid Act and Regulations, the New York State Plan for 

” Medical Assistance and the New York State Social Services 

_, Law to dintateeae or supervise the administration of the 


. medical assistance program under the Medicaid Act. In 


o.?* 


‘scene #0000 s8ed ware o Lat husomme mobo ewes! 


‘implementing the challenged reimbursement methodologies, 


.. defendant Toia acted, and is acting, under color of law of 
,. the State of New York and contrary to the Constitution and 


. 


Jaws of the United States. 


13. Defendant Robert P. Whalen is, and at all 
*- times relevant hereto was, the Commissioner of Health of the 
' State of New York ("Commissioner of Health"). In implement- 
ing the challenged reimbursement methodologies, defendant 
‘Whalen has acted, and is acting, under color of law of. the 


State of New York and contrary to the Constitution and laws 


fe cdaathce Sine telat qleatetAceclka ced Ro tewcees sectadaitame vet 


tant 


of the United States. 


14. Dekanteiat Peter Goldmerk is, and at all 

if times relevant hereto was, the Director of the Budget of the 
State of New York ("Director"). In implementing the 
challenged reimbursement methodologies, defendant Golcmark 
has acted, and is acting, under color of law of the State of 
New York and contrary to the Constitution and laws of the 


Ze United States. 
/ 


} 


oe es ee 
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's 


15. Defendant Hugh L. Carey is, and at all times ; 


a 


relevant hereto was, the Governor cf the State of New York 


("Governor") and as such vested with the executive power of 
“the State. In implementing the challenged reimbursement 

; methodologies, Gefendant Carcy has acted, and is acting, under 
‘color of law of the State of New York and contrary to the 


Constitution and laws of the United States. 


16. Defendant F. David Mathews is, and at all 


a cantons te Able cle ths tals b ches eer eo mne bode aes ets eaten & anos 


:' times rejevant hereto was,*\the Secretary and/or Acting 
"Secretary o£ the United States Department of Health, Educa- 
“tdon and Welfare and is the federal officer ultimately re-_ 
- sponsible for the lawful administration of the Medicaid 


; Program. 


“ 
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JURISDICTION AND VENUE : 


17. This seein arises under the Medicaid Act, 


t 


"42 usc §§1396- 1396i, and the regulations promulgat ea there- 


me 


. ae 2 % ete | *. A n Paths es 
ee EL it eels aot che Mob de cena ed aoe eck todos d obscene: 


‘under, 42 USC §1983; the Rdnanistrative Procedure Act, 5 
“use §701 et sea.; Article VI of the United States Consti-. 
"tution; the Fifth and Fourteenth Anendments to the United 
-' States ‘Constitution; the New York State Constitution; the 

> ae York State Public Health Law; the New York State Execu- 


‘tive Law; and the New York State Social Services Law. 


asst 


18. Jurisdiction is vested in this Court under 


28 USC §§1331, 1343, 1361, 2201 and 2202, 42 USC §1396a(g) 


a buceie tere Beas 


and principles of pendent jurisdiction. The amount in con- 
troversy exceeds the sum of $10,000 exclusive of interest 


and costs. 


19. Venue lies in this District pursuant to 28 


USC §1391. 


| ; 
: 


a carmen ee omens soe = - 


‘ 


ee meee 2 ees ee 


" numerous that joinder of alJ. memhers is impractical. Upon 


- tals in the Class. There sre. questions of lew and fact 
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a CLASS ACTION ALLEGATIONS 
et tO 


20. Plaintiffs bring thts action pursuant to 
Rule 23(b) (2) of the Federal Rules of Civil Procedure on 
behalf of themselves and all. ather nonprofit hospital mem- 
bers of HANYS rendering hospital services to Medicaid 


Patients on or after January 1, 1976. ‘The Class is so 
information and belief, there are approximately 275 hospi- 


| 
| 
! 
| 
' 
| 
| 
| 
H 
| 
| 
| 
common to the Class, including whether certain ent 
methodelogics applied to the calculation of hospital reim- ! 
bursement rates that have been Promulgated and. implemented | 
by the State Defendants, some of which have heen aporoved: | 
by the Secretary, are in violation of the Medicaid Act and | 
Requidetente, Article VI of the United States Constitution, 
the Fifth and Fourteenth Amendments to the United States 
Constitution, the New York State Constitution, the New 
York ‘State Public Health. Law, the New York State Executive 
Law and the New York State Social Services Law. Plaintiffs 
will fairly and adequately protect the interests of the 
Class. Defendants have acted and have refused to act on 
grounds generally applicable to the Class, thereby making 


injunctive and declaratory relief with respect to the Class 


I 
! 
1 
} 
appropriate. ; | 
8 
' 
es ee | 
STATEMENT OF PACTS | 

| 


21. The United States Provides funds to a state 


which is funding and aGainistering, in éccorcance with law, 


@ state plan approved By the Secretary for the provision 


of medical assistance to certain categories of low income 


and indigent persons. This joint feder2i-state Ploycan is 


Cee O 


- known as the Medicaid Program, and is governed by the Medi- 


caid Act and Regulations promulgated thereunder. 


22. Under the Medicaid Act and Regulations, the 
methodologies for the calculation of in-patient and out- 
patient Medicaid hospital reimbursement rates must be part 


of a state's approved state plan. 


23. Under the Medicaid Act and Regulations, 4 © : 
state Medicaid plan must provide: for payment to haapeeada ss 
of the reasenable cost of in-patient hospital ieee ren- 
dered Medicaid patients in accordance with methods and 
ated developed by the state and approved in advance of Sai 
. implementation by the Secretary. Pursuant to the ueatenta ie - 
" Act and Regulations, changes cannot be made in these methods ; 
: and standards without the stiee approval of the Secretary. 
The Medicaid Regulations, 45 C.F.R. §250.30, further provide 
-. that the reasonable cost of in-patient hospital services 


- ghall be determined in accordance with the standards and 


eee ne fe geyeee 


. principles for ascertaining reasonable cost under the Medi- 
” eare Act, title XVIII of the Social Security Act, 42 USC 
§§1395-1395pp (with an exception not relevant hereto) or 
under: an alternate method which has been approved in ‘sein 
' by the Secretary. 
24. A reimbursement methodology for the deter- 
mination. of reasonable cost other than that provided for 


_under Medicare must give "(a]ssurance of adequate participa- 


tion of hospitals and availability of hospitals services of 
high quality to title XIX {Medicaid] recipients." 45 C.F.R. 


§250.30(a) (2) (ii) (a). 


- 489 - 


25. The.New York State Social Services Law 


provides that the New York State Department of Social Ser- 


vices “shall submit a plan for medic#l] assistance, as re- 


quired by . . . [the Medicaid Act] to the federal department 


ee A SE eee oe eee sete mews wow 
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of health, education and welfare for approval pursuant to 
the provisions of such law and shall act as the single state 
agency to supervise the administration of ha Plan in this 
state." Social Services Law §363-a(1). New York State. 
participates in the Medicaia program under a state plan, 
which was amended on August 16, 1876, and which was prepared 


by the New York State Department of Social Services. 


26. The New York State Plan ("State Plan"), Both 


before and after the August 16, 1976 amendments, states that 


"As a condition for receipt of Federal 
funds under title XIX of the Social 
Security Act, the New York State Depart- 
ment. of Social Services . 2. agrees to 
administer the program in eccordance with, 
the provisions of .. . [the] State Plan, 
the requirements of title XIX of the Act, 
and all applicable Federal regulations 


and other official issuances of the Depart~. 
ment." 


. Preface to Section I. 
27. On March 30, 1976, the Commissioner of Social 
Services executed an amendment to the State Plan pursuant to 


42 USC §1396a(g) consenting to suits in federal court by or 


SS 


ie" behalf of providers of in-patient hospital services with 


 amigiaiai to payment of reasonable costs of such services and 


tAmendment to the United States Constitution or otherwise. 


waiving any immunity from such suits under the Eleventh 


28. Pursuant to the Medicaid act and Regulations, 
Ythe State Plan includes in-patient and out-patient hospital 
. Services among the services which will be provided ts 


" 


| ible Medicaid patients. 


\ 
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29. ° The State Plan, both before and after the 
August 16, 1976 amendments, sets forth methodologies for the 
calculation of in-patient and out-patient Medicaid hospital 


reimbursement rates. 


30. From January 1, 1876 through June 30, 1976, 


the State Defendants froze reimbursement rates for in-patient 


" and out-patient hospital services rendered Medicaid petients 


peat 


at their 1975 levels. This freeze was never @epproved by the 
. Secretary, and was in violation of the methodologies for the 
’ Calculation of in-patient and out-patient hospital reimburse- 
ment rates contained in the State Plan both before and after 


_ the August 16, 1976 amendments. 


31. On July 1, 1976, the State Defendants issued 

1 new in-patient and out-patient hospital reimbursement rates 

tor Medicaid nieeseee rendered by members of the Class, 

* purporting to cover the period Janvary 1, 1°76 through 

.- December 31, 1976. These in-patient and pen ere ee xates 
“were calculated in accordance with certain new methuds and 


: standards which were not part of the pre-August 16, 1976 


State Plan. 


_ 32. For more than oné-third of the sohbet of the 
. Class, the July 1, 1976 in-patient rates are lower than the 
rates which the State Defendants calculated as reimbursement 
for these hospitals' 1975 reasonable costs. For the entire 
. Class, the July 1, 1976 out-patient rates are either lower 
than or the same as the hospitals’ 1975 out-patient rates. 
As a result of the inflation to which the entire economy 


has been subjected, the hospitals' reasonable cost of pro- 


2 
viding in-patient and out-patient hospital services to 
_ Medicaid patients has been, and is, ¢reater in 1976 than it 


was in 1975. 


10 


comme . eee 


‘ | 


SP 9 29 19 50) ES OP Tee Ss 


7 


> ee eens: ~~ 


Se ee 
SS See 


en 


mee ee eee eneeee 


Se ee en on nae ne 


eS RE >a wae wm 6 
eee = aig 


‘ : 
eo” 


- 491 - 


"S bili tiie is, 


Thus, paying a hospital in 1976 at a rate which is less 


the hospital receiving less than its reasonable cost. 


than or the same as its 1975 rate necessarily results in 


33. On August 16, 1976, the Secretary approved 
certain, but not all of the chznges in the methodologies for 


the reimbursement of in-patient and out-patient hospital euisll 


| 


vices submitted by the State Defendants, and incorporated then: 
into the State Plan. These approved changes, individually 
and in the aggregate, have altered the State isn es greatly | 
that it: no lone provides for reasonable cost reimbursement | 
for Medicaid hospital services. Several of these changes | 
are contained in 10 NycRR §§86.8(d), 86.8(f£), 86.13(¢), . 


86.14(b), 86.14 (e), 86.15(b), 86.21(4), 86.21(k) and 86.31. 


Ceilings 

34. -10 NYCRR §§86.13(c), 86.14 (b), 86.14 (e) and 
86.21 (k) impose a series of arbitrary ceilings on the amount | 
of reimbursewent which will be paid a hospital for rendering 
Medicaid in-patient hospital services. 10 NYCRR §86.21(k) 
imposes an additional arbitrary ceiling on the amount of 
reimbursement which will be paid a hospital for rendering 
Medicaid in-patient and out-patient hospital services. 10 
NYCRR §§86.13(c), 86.14(b), 86.14 (e) and 86.21(k) exclude 


from a hospital's in-patient and out-patient reimbursement 


+e ee a SR oe ee See Sees o eee 


rates part of the reasonable cost incurred by it in treating 


Medicaid patients. 


Disallowance of Equioment Costs 
ae ui oment Costs 
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35. 10 NYCRR §86.15(b) excludes from in-patient 


and out-patient hospital reimbursement rates inflationary 
increases in certain costs, such as costs of equipment 
leases. The failure to include such cost increases denies 


the hospitals reimbursement for reasonable costs. 
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Disallowance of Governmental and Judicial Costs 


36. .10 NYCRR §86.21(i) excludes from in-patient 


and out-patient hospital reimbursement rates certain rea- 


ooo ee ee Ss ere 


sonable costs, such as interest, incurred as a result of 


governmental or judicial action. 


Overpayments 
37. 10 NYCRR §58€.8(d) and 86.31 violate the 
basic requirement of duc process by denying a hospital an 


adequate opportunity to contest a determination by the 


een ee EE TS SS NS Se 


Commissioner of Health that an overpayment has been made 


Interest 


"38. 10 NYCRR §§86.8(f£) and 86.31 exclude from a 
hospita: s in-patient and out-patient reimbursement rates 
reimbuvsencnt for a portion of tha haspitai's rezsonable 
costs by deducting from these reimbursement rates an éemount 
equal to 7% of any overpayments resulting from (a) a prior 
rate revision by the State Defendants or (b) a finding by 

| the State Nuteddenee that the hospital has terminated a 


service. In violation of due process, the hospital has no 
| adequate opportunity to contest the imposition of this 


interest penalty. The State Plan as amended on August 16, 


| 
to the hospital. | 3 | , 4 i) 
| 
| 
| 
| 
| 
| 
| 
| 


i! 1976 does not provide for the imposition of interest on the 
State Deltendants if they fail to adequately reimburse a 


hospital for its reasonable costs. 


Penalties 


39. 10 NYCRR’ §§86.8(£) and 86.31 exclude from a 


hospital's in-patient and out-patient reimbursement rates 


reimbursement for a portion of the hospital's reasonable 

costs by deducting from these reimbursement rates penalties, 
imposed by the Commissioner of Health, if a finding is made 
that the hospital has incorrectly completed reports, failed 
to file required revisions thereof or terminated a sexvice,. 


In violation of due process, the hospital has no adequate 


These regulations further violate due process since the 
‘ 
conduct which they proseribe is only vaguely and generally 


' 
opportunity to contest the imposition of thes. penalties. | 
| 
described, and the Commissioner of Realth has almost un- | 


liwited discretion as to the amount of penalty to be imposed} 


under them. 


Termination of Services 
eee we SELVLCES 


40. ‘The operation of 10 NYCRR §86.31 will have 
the effect of requiring hospitals to continue providing in- 
patient. and out-patient services for which they axe not 


receiving reasonable cost reimbursement. 


Inadequate Apneal Svstem 
eee er ee ela 


’ 


41. The State Plan, as amended on August 16, 1976,; 


does not provide for an adequate appeal system conforming 


‘to standards of due process under which hospitals can seek 


| 
| 
and obtain review and correction of in-patient and out- | 
patient reimbursement rates which do not reimburse the hos- 


pitals for the reasonable cost of services rendered Medicaid } 
patients or otherwise do not conform to law. 
Disallowance of Interns and Residents Costs 
a nntteens anc Resicents Costs 


42. The State Defendants have submitted to the 


Secretary for his approval a proposed amendment to the 


State Plan which is contained in 10 NYCRR §86.26. This 
regulation would deny hospitals reimbursement for part 

of their reasonable costs hy automatically disallowing 10% 

of the cost of salaries and fringe benefits for interns end 
residents from the calculation of in-patient and out-patient : 
hospital reimbursement rates. The State Defendants have 
implemented this regulation in the calculation of 1976 reim- ; 
bursement rates for members of the Class even though this 


regulation has not been approved by the Secretary. 


43. Pursuant to §2203. o£+néE New York Public 
Kealth Law, regulations governing the establishment of 
Medicaid in-patient and out-patient hospital reimbursement 
rates must be adopted by the New York State Hospital Review 


und Planning Council ("Council"), subject to the approval 


of the Commissioner of Health. The Councii has refused to 


adopt 10 NYCRR §86.26. 


44. Pursuant to §10l-a of the New York gtien 
Executive Law, the Temporary President of the New York State , 
Senate and the Speaker of the New York State Assembly must 
be given at least 21 days prior notice of the adoption of 
a New York State regulation before it can become effective. 
This requirement applies to all regulations except those 


yelating to the organization or internal management of an 


eee: -oeoeee eeeens sere meen * 


agency or those that constitute emergency measures necesfary 
for the preservation of the public health, safety or general | 
welfare. The Temporary President of the New York State 
Senate and the Speaker of the New York State Assembly never 
received 21 days notice prior to the State Defendants’ 
adoption of 10 NYCRR §86.26. This regulation dces not rotate 


fon exc internal management of an agency, 
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nor is 10 NYCRR §86.26 an emergency measure necessary for 
the preservation of the public health, safety or general 


welfare. 
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Retroactivity 


i 
E 
5 
i 
i 45.- In the calculation and payment of Medicaid 
in-patient and out-patient reimbursement rates, the State 

a Defendants have applied and will continue applying, retro- 

, actively to January ., 1976, the August 16, 1976 State Plan 
4 amendments and 10 NYCRR 686.26. These amendments were not 
part of the State Pian prior to August 16, 1976. The mem- 

bers of the Class relied on the reimbursement methcdologics 


in the approved State Plan in effect from January 1 through 


nn er es on a re ee ee 


August 15, 1976 when rendering these hospital services to 


&, 


2 


5 Medicaid patients during this period. If the members of the 
g Class are not reimbursed for these services in accordance 
with the State Plan in effect prior to August 16, 1976, they 


\ 


will be dvsvives of their property without due process of 
ws law and be denied reasonable cost reimbursement. 
. | 

| Qut-Patient Rate Ceilings 
| 46. ‘Chapter 76 of the Laws of 1976 of the State 
| of New York, adopted March 30, 1976, imposes a ceiling on 
the out-patient hospital reimbursement rates for Medicaid 
Services rendered by members of the Class during the period 
January 1, 1976 through March 31, 1977. fhe ceiling imposes | 


yy 


t 
‘ 
| 
! 
! 
approved 1975 Medicaid out-patient rate. This ceiling has 
' 


t on a hospital's rate for this period is the hospital's 
| 


never been approved by the Secretary as part of the State 
; i 
: ‘| Plan and, in fact, has n ver even been submitted to him. 
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47. The 1975 Medicaid rates for out-patient 
hospital services were calculated in advance of 1975 on the 
basis of 1973 allowable costs for such services which were 
then adjusted to account for inflationary cost increases 
expected to occur prior to and during 1975. The reasonable 
cost to each of the mombers of the Class for the delivery 


of out-patient hospital services to Medicaid patients is 


maximum xate allowed urder the Medicaid Act and Requiations, 


eee nn eed cen eeeeanrenennstrersnsdiiaamenomsettitesnte-cnanetaree 


namely, the reasonable customary charge. Thus, using 1975 
rates as ceilings on rates for reimbursing 1976 out-patient 
hospital services necessarily results in the members of the 
Class receiving less than their reasonable costs. 


Medical Care Advisory Committee 


; 48. The Medicaid Regulations, 45 C.F.R. §246.10 
(al (3} require that an approved stete plan provide for a 
medical care advisory committee which “will have adequate 
opportunity for meaningful participation in policy develop- 


ment and program administration, sal | the furtherance 


8 
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greater in 1976 then it was in 1975, and is less than the | i a 
\ 
| 
t 
| 
| 
| 
| 
of recipient participation in the program of the agency.” 
The State Plan provides for a Medical Advisory Committee in 
accordance with 45 C.F.R. §246.10. Section 365-c(2) of the 
New York State Social Services Law provides that the Medical 


Advisory Committee “shall advise the commissioner [of Social 


Reertppeebeainaet 


| Services] with respect to [Medicaid] health and medical care 
| Sexwices® and requires that the Committee meet at least once 
la year. The Medical Advisory Committee has not met within 

| ene Past year, and was not consulted about the acoption or ; 
| saplenentation of the August 16, 1976 amendments to the 
+ State Plan, 10 NYCRR §86.26, or the ceilirg on out-patient 


‘ 

| rates. 

if 
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the members of the Class are obligated to provide certain 


hospital services to Medicaid-eligible patients. As a 


| - 497. - 
® | } 
: Obligation to Provide Services ; | 
2 : 49. The New York Public Health Law requires 
hospitals in New York State to provide certain in-patient Py ont 
and out-patient hospital services. Pursuant to this statate, ; 


result .of the august 16, 1976 amendments to the State Plan, 
10 NYCRR §86.26, and the outpatient rate ceilings, the mem- 
bers of the Class will be satibarsne less than the reason- 

able cost of providing these services whith they are re- 


guired by law to furnish. 


Availability of Services 


ACY LES SN «oe ne eR 
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50. Pursuant to the Medicaid Act and Regulations 
and the State Plan, in-patient and eich aeheeiaa hospital 


services are supposed to be made available ine the Medicaid 


the August 16, 1976 amendments to the State Plan, 10 NYCRR 
586.26 and the cubepabtent abe ceilings, many of cheat 
patients will be unable to obtain these hospital services 
because of the adverse financial impact of these regulations 
on the members of the Class. For example, at least 159 of 
the hospitals have been adversely affected by 10 NYCRR 
§86.14(b) and at least 103 by 10 NYCRR $86.26. 


Sl. Under the Medicaid Reaulations, 45 C.F.R. 
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§250.30(a) (6), a state plan must provide for rates | 
“which are designed to enlist partici pation 
of a sufficient number of providers of 
services in the (Medicaid] age be am so that 
eligible persons can receive the medical 
care and services included in the Plan 

at least to the extent these are available 
to the general population.” 
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Program to all Medicaid-eligible patients. As a result of 
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At present, the out-patient departments of the members of 
the Class are the ealy source of the medical care and ser- 
vices provided for in the State Plan for a substantial 
a number of Medicaid-eligible persons. If the use of the 
1975 rate ceilings on 1976 Medicaid out-patient hospital 
reimbursement rates continues, many of these patients will 
be unable tu obtain these services from members of the Class, 
_ with the result that these services will not be available 
to these patients to the extent. they are available to the - 


general population: 


STATUTORY CLAIMS 


52. The State befendants have violated and con- 
tinue to violate the Medicaid Act and Regulations and the 
” state Plan in effect both before and after August 16, 1976 
by applying methods and standerds in the calculation and 
payment of hetieerseneck Sites for Sicoatiect and out-p- tient 
hospital services rendered Medicaid patients in 3976 that 
‘were not ta the approved State Plan in effect at the time 


the services were rendered. 


53... She methods and standards used by the State 

Defendants in the calculation of the 1976 Medicaid in-patient 
hospital reimbursement rates, including the State Plan as 
amended on August 16, 1976, and 10 NYCRR §86.26, violate the 
Medicaid Act and Regulations, the New York Public Eealth 
Law and the New York Social Services Law because they 

ie arbitrarily deny hospitals the reimbursement of the reason~ 
able cost of in-patient hospital services rendered Medicaid 


patients. 


; i 
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- 54. The methods and standards used by the State 
Defendants in the calculation of the 1976 Medicaid out- 
patient hospital reimbursement rates, including the State 
Plan as amended on August 16, 1976, and 10 NYCRR §86.26, 
violate the New York Public Health Law because they arbitrar- 
ily deny hospitals the roimbursement of the reasonable cost 


. . of out-patient hospital serviccs rendered Medicaid patients. 


55. The methods and standards used by the State 
'. pefendants in the celculation of 1976 Medicaid in-patient 
and out-patient hospital reimbursement rates, including the 
State Plan se. cneweed on August 16, 1976, 10 NYCRR S&E.2€, 
and the out-patient rate ceilings imposed by Chapter 76 of 
the Laws of 1976 of the State of New York, violate the 
. Medicaid Act and Regulations since they will result in the 
availability of in-patient and out-patient hospital services 
ts eligible patients being reduced below legally required 


- az —* 


levels. : a : : rae ae 


56. ‘The methods and standards used by the State 
Defendants in the calcvlation of 1976 Medicaid in-patient 
and out-patient hospital]. reimbursement rates, including the 
State Plan’ as amended on August 16, 1976, 10 NYCRR §86.26, 
and the out-patient rate ceilings imposed by Chapter 76 of 
the Laws of 1976 of the State of New York, violate the 
Medicaid Act end Regulations and the New York State Social : 
Services Law in that they were adopted without prior con- 


. sultation with the Medical Advisory Committee. 


57. The implementation of 10 NYCRR §86.26 violates 
the New York State Public Health Law since this regulation 


has never been adopted by the Council. 
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” eee The implementation of 10 NYCRR §86.26 violates 
the New York State Executive baw aiase due notice of this. 
regulation has never been given to the Temporary President 
of the New York State Senate and the Speaker of the New York 


State Assembly. 


CONSTITUTIONAL CLAIMS 


59. the caiculation and payment of the Class' 1976 
Medicaid in-patient. and out-patient hospital reimbursement i 
yates violates the Supremacy Clause of the United States 


Constitution, Article VI, because this was done in accordance 


“with a state law, and reguletions which have the effect of 
* state law, in conflict with the laws of the United States 


‘ on the same subject. 


‘60. The methods and standards used by the State 


Defendants in the calculation and payment of 1976 Medicaid 


in-patient. and out-patient hospital rcimbursement rates, 


including the State Plan as amended on August 16, 1976, 


-.20 NYCRR §86.26, and the out-patient rate ceilings imposed 


by Chapter 76 of the Laws of 1976 of the State of Wew York, 


violate the due process clauses of the Fifth and Fourteenth 


Sineinents to the United States Constitution and the New 
York State Constitution insofar as they have the effect of 
depriving the members of the Class of reasonable cost 
reimbursement when they provide in-patient and out-patient 


hospital services to Medicaid patients. 


a 


&. The implementation of amenéments to the State 
Plan violates Article I, Section 10 of the United States 


Constituticen insofar as 


fad 


hese amencments are retroactively 
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hospital services provided Medicaid patients prior to tne 
date on which the amendments were approved by the Secretar. 


This is because the retroactive application of these amend- 


“the State of New York. 


fl by inposing out-patient raté cellings, Chap- 


ter 76 of the Laws of 1976 of the State of New York violates 


ee 
% 


Article I, Section 10 of the United States Constitution i ee 


{ 
ments impairs contractual obligations between plaintiffs and 
| 
| because it impairs contractual obligations between plain- 


tiffs and the State of New York. 


' 
§3. The implementation of amendments to the State 
Plan violates the due process clauses of the Fifth-and 


se ee een e amen: + ceenencmatenenen 
od crepe oe 
' 
‘ 


Fourteenth Amendments to the United States Constitution and 

the New York State Constitution insofar as these amendments 

are retroactively applied to reduce reimbursement for hos~ 
_ pital services provided Medicaid patients below the level 


that would Rave Been paid the members of the Class under the 


ments were approved by the Secretary. 


| 

' 

| 

| 
State Plan in effect prior to the date on which these amend- | it 

eae Ne ine . > | 

_§4~ By imposing cut-patient rate ceilings, Chap- 

i 


ter 76 of the Laws of 1976 of the State of New York violates | 
the due process clauses of the Fifth and Fourteenth Amend- 
ments to the United States Constitution and the New York |. | 
State Bonseahuet an insofar as these ceilings are ee 
ly applied to reduce reimbursement for out-patient hospital | 
services provided Medicaid patients below the level that 
would have been paid the members of the Class under the 


State Plan in effect prior to the enactment «* Chapter 76. 


ee eed 
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‘65. The implementation of 10 NYCRR §86.26 violates 


the due process clause of the Fourteenth Amendment to the 


United States Constitution since this regulation has been 


adopted in violation of plaintiffs’ precedural due process. 


rights. 
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66. Plaintiffs have no adequate remedy at law. 


67. The members of the Class have suffered and 
will continue to suffer irreparable injury unless they are 
reimbursed the reasonable cost of in-patient and out-patient 
hospital services rendered to Medicaid patients. 

N 

WHEREFORE, Plaintiffs pray: 

(a) That this Court preliminarily enjoin the 
State Defeudunts and their successors, officers, agents, 
servants, employees and attorneys from reimbursing any 
Plaintiff or member of the Class for Medicaid services 
rendered on or after January ‘- 1976 at an in~patient or 


out-patient hospital rate which is less than its 1975 rate; 


(b) That this Court preliminarily and permanently 
enjoin the State Defendants and their successors, officers, 
agents, servants, employccs and attorneys from promulgeting 
or applying any amendment to the State Plan which would 
authorize reimbursement for hospital services rendered 


Medicaid patients at less than reasonable cost; 


(c): That this Court issue an injunction ordering 
the State Defendants and their successors, officers, agents, 
servants, employees and attorneys to tun Ly with all federal 
laws and rules and regulations of the United States Depart- 
ment of Health, Education and Welfare appliceble to the 
New York Medicaid Program, including reimbursement on the 
basis of reasonable cost, so long as the State of New York 


continues to participate in the federal Medicaid Program; 


(a) That this Court declare ane adjudge that the 
amencments to the State Plan approved by the Secretary on 


August 16, 1976 and 10 NYCRR 586.26 are unlawful; 


22 
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| 
| 
| (e) That this Court declare and adjudge that the 


bursement rates for services rendered Medicaid patients on 
er after January 1, 1976 by Chapter 76 of the Laws of 1976 


of New York is unlawful; ‘ 


(f) That this Court permanently enjoin the State 
Defendants and their successors, officers, agents, servants, 


imposition of rate ceilings on out-patient hospital rein- 
employees and attorneys from applying or attempting to apply 


eee ee OE A ES ST TT ST 


the amendments to the State Plan approved by the Secretary 
| on August 16, 197€ and 10 NYCRR €&6.26 to any hospital reim- 
| bursement rate for services rendered Medicaid patients on or 


after January 1, 1976; 
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employees and attorneys from applying or attempting to apply | 
the rate ceilings on out-patient hospital reimbursement nec: 
for services rendered Medicaid patients on or after January 1, 

| 


Fes and their successors, officers, agents, servants, 


1976 contained in Chapter 76 of the Laws of 1976 ‘of New York; | 


~ 


(h) That this Court enjoin Defendant Mathews and 


{ 

{ 

| (g}) That this Court permanently enjoin the State. 
| 

\ 

| 

i his successors, officers, agents, servants, employees and 

: 

' 


attorneys from approving any amendment to the State Plan 


eee comme so ema me 


which would provide for the reimbursement of hospital ser- 


| 

| 

: . 

vices rendered Medicaid patients at less than reasonable 
l cost and order him to revoxe his August 15, 1976 approval 
' 
| 
| 


of amendments to the State Plen; and 


(i) That this Court order Defendant Mathews to 


i] 

: [ eaekecee his authority and compel the State Defendants to 
| . 
eas with the Medicaid Act and Regulations. | 
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| AND, that Plaintiffs be awarded their costs and 

! 
| such other and further relief as to this Court may seem | 
just and proper. i 
‘Dated: New York, New York . 
September 17, 1976 
| ; : PROSKAUER ROSE GORTZ & MENDELSOEN 
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7] ~~ Jacob Inberman 
A/Memher of the Piru 
Atvorneys for Plaintifis 
300 Park Avenue 
New York, New York 10022 
(212) 533-9000 


| 
: : 
: 
| . 
| 3 
| 
| : 
| ! 


” . e . - 
See e . 3] x 
‘ . . a i 
. . 4 


ag i) SS | be a i Soe 


§- = 505 - 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
a Sit he ae Mee ee |as- 
HOSPITAL ASSOCIATION or AEw YORK STATE, | q : : 
INC., MISERICORDIA HOSPITAL MEDICAL Ji. 
CENTER, BUFFALO GENERAM, HOSPITAL, THE . 


_ GENESEE HOSPITAL, and ‘THE MOUNT SINAI 
HOSPITAL on behalf of themselves and 
all other nonprofit hespitals which ace 
are members of the HOSPITAL ASSOCIATION "76 Civ: 2027 
OF NEW YORK STATE, INC. and which are “s 
reimbursed for Medicaid services : 
xendered to hospital patients, 


Plaintiffs, 
ws vagainst-— 


MEMORANDUM 


PHILIP L. TOIA,.as Commissioner of 
Social Services of the State of New York, a ae 
ROBERT P. WHALEN, as Commissioner of fi A og 

Health of the State of New York, PETER . ; 

GOLDMARK, as Director of the Budget ct 

the State of New York, HUGH L. CAREY, : e 

&£ Coyernor of the State of New York, : mh 
and DAVID MATHEWS, as Secretary of the .- ; f 


U.S. Department of Health, Education & be , ie 
Welfare, a e wis: 3 ey 
uN sel zeal “. Defendants. inte - j aegis iy 
a ahaa eee tienes X | 

- APPEARANCES: Nea ae: Mei en oa eea aA a aw 


2 a UES Le 
PROSKAUER ROSE GOETZ & MENDELSOHN, ESQS. . 
300 Park Avenue tele Pele 
New York, New York 10022 : ; 
Attorneys for Plaintiffs 

OZ Counsei: JACOB IMBERMAN, ESQ.” 
ROBERT M. KAUFMAN, ESQ. 
SUSAN ROSENFELD, ESQ. 
M. WILLIAM SCHERER, ESQ. 
GAIL STICTER, ESO. 


— 


ve 


LOUIS J. LEFKOWITZ, ESQ. 
Attorney General of the State of New York 
.Two World Trade Center 
New York, New York 10047 ‘ 
Attorney for State Defendants ; : ; . 
of Counsel: JESSE J. FINE, ESQ. ‘ ae : 
e Assistant Attorney General 
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ROBERT B. FISKE, JR., ESQ. 

United States Attorney for the Southern District 
of New York 

One St. Andrew's Plaza 

New York, New York 10007 

Attorney for U.S. Department of Health, Education 
& Welfare 
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LASKER, D.J. F | | } 
: On August 2, 1976, judgment of the court was entered 
declaring certain amendments to New York State's regulations 
governing the rates of reimbursement to voluntary hospitals 
for services rendered under the Medicaid Program to be in- 
| valid until apprc« ved by vikie Department of Health, Education 
and Welfare under 42 U.S.C. §1396 et seg. A stay was 
granted for purposes of appeal and the State appealed. 
On the day prior to argument of the appeal, thie ‘ 
. Department of Health, Education and Welfare approved two 
| of the three Pe ee regulations which this court had . 
Watethtace declarea invalid. The Department has not yet 


approved the third amendment. At argument before the Court 


ay 
. 


of Appeals the State contended that the effect of the De- 


. partment's approval of the two amendments was retroactive * 


¢ 


to January l, 1976. The plaintiffs and the United States 


° disagreed. Without deciding the appeal, the Court of 


~ ‘ = = 
Appeals remanded the matter to this court for a determina- 


‘tion of the question of.retroactivity. That matter is now 


aeTbt~w €,.19 738 
pending before the court, returnable Sestambar_225h. 


The judgment of August 2, 1976 required: 


"That the State Defendants and their 
successors, cfficers, agents, servants 
and employees promptly xrecomoute and 
pay reimbursement rates for in-patient 
Medicaid services renéered on and 
after January 1, 1976 in accordance 
with the approved New York State Plan 
and that until such recomputation 

& ° : 


i 
| 
a 
. 
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and payment is complete that they 
continue to pay the plaintiffs and 
the members of the class the rates 
promulgated by the State defendants 
on July 1, -1976." 


- ° 

The State has advised the court that it has com- 
pleted the computations’ necessary to enable it to make 
payments to the plaintiff hospitals in deckebanse with the 
gucted requirement. of the judgment. However, the State 
now moves for a stay of those provisions of the judgment 
until determination by this court of the pending issue of 
retroactivity. The plaintiffs oppose the motion. The 
United States hipieneni: hak expressed no view. 

Plaintiffs argue that the probabtisttes ae that 
they will succeed on the merits of the retroactivity issue; 
that they will suffer irreparable injury during the period 
of ene stay; that no other interested persons will suffer 

“ substantial harm and that it’ is in the public interest that 
ne payments be made to the hospitals at the old (ana generally 


higher) vate; : 
, The State counters that it should not be required. 

to make the higher payments (estimated to amount to between — H 

‘$20 and $45 million)’ until the question of retroactivity 

hes been dhsade emits that if the State prevails jareents 

in excess will have to be recouped from the hospitals; 


that past recoupments on account of overpayments have in 


‘some cases caused serious financial burdens to hospitals 


“ 
= . 
* al =. 
. ; . . 
. ° . 
. 
. . . 
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or resulted in non-collectibility and that the process of 


recoupment would impose the possibly unnecessary expense 


of xecalculation and renotification on the State. PA 
Without prejudging the issue of retroactivity which 
has not yet ee fully submitted to the court, we have 
previously expressed on the record the view that the State 
oi a heavy burden of yESes to establish that HEW's approval 
is retroactive, in effect, . Not only is approval normally 
presumed to be prospective, but. the controlling statute 
and regulations provide for prior approval of any amendment 
to a Medicaid Plan and we have earlier held that the reou- 
Patlons are without effect until approve’. This is not 
the only factor favoring plaintiftts: ‘they have already 
been deprived of payments to which they were entitled be- 
cause of the State’ Ss acting unter regulations which had noc 
«received HEW approval. Accordingly, if the waiting period 


pending the @etermination of the retroactivity were to 


‘ 
4 


be great it would be inequitable to grant the State’ s 


eenttoanten for a seo el the present Situation, however, 


7? 4 é “ 
E 5 5 eee 
. : : EB 
ewes we wee ee Ss Se ‘ 
. : . . . Sree . . 
e . « ig ‘ 
: . * fg ?. = . 


the waiting wevien in AGSSEEOR ni short. The final brie fs 


of the parties relating to the question of retroactivity 
Oa vo bir 61478. 
- The court will determine the 


are due Septers= 
matter with dispatch. To require the State to institute 
payments on the 1975 rate basis today and to reverse that 


situation should the ruling on the question of retro- 
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activity favor the State on this motion or on’ appeal -- 


even if it be assumed that the likelihood of such a ruling 


may be doubted’ would produce chaotic backing ard filling, 


and would impose the added expense of recalculation and 


= 


renotification on the State which is not in a position 
to assume any unnecessary expenee. | 

The grant of a stay is, therefore, appropriate 
“subject, however, to a significant condition. Under State 
law monies owed by the St ate to the Hecpiteie are. payable 
without interest, while monies payable by the Hospitais 
to the State must be paid with interest. While the ere 


may be free to enact such legislation, nevertheless it 


. 


* . 
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would be inequitable in che cip cumstances of this case 
to since to the State" s eeeulse for a stay if the payment 
a ‘may be called upon to make is without ‘interest. 
. vee For _— reasons stated above es vans Ss sEpttes- 
tion for a stay is granted on condition ena as to any 
payments as .to which the stay applies, such payments if 
_ hereafter required to be paid, shall be paid by the State 
to the plaintiff Hees als. conntnes with interest at the 
‘ legal rate for the period from the date of the filing of 
this order to the date of payme.it. : : : 
It is so ordered. 


3 


: Dated: New York, New York 


September 28, 1976. MORRTS ©. LASKER - 
U.S.D.<. — 
é e 
: ba 4. 
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UNITED STATES DISTRICT COURT 


3 SOUTHERN DISTRICT OF NEW YORK 


5 HOSPITAL ASSOCIATTON OF NEW YORK STATE, : 
INC., MISHIICORDIA HOSPITAL MEDICAL 

G SCENTER, BUPFALO GENERAL HOSPITAL, THE 
CENESEE HOSPITAL, and THE MOUNT SINAI 


} 
5 7 HOSPITAL, on behalf of themselves and : 


ee 


all other nonprofit hospitals which 
8 are members of the HOSPITAL ASSOCIATION : 
OF NEW YORK STATE, INC., and which are 


9 reimbursed for Medicaid services : 
rendered to hospital patients, 
10 e 
Plaintiffs, 
i pave : a 
Vv. , 76 Civ. 2027 
12 % : : = 
- PHILIP L. TOA, as Commissioner of 
13 Social Services of the State of New York,: 
. : ROBERT P. WHALEN, as Commissioner of 
14 Health of the State of New York, : 
i PETER GOLDMARK, as Director of the 
: 1S Budget of the State of New York, : 

& HUGH L. CAREY, as Governor of the State ae oe 
16 of New York, and DAVID MATHEWS, as : a 
Secretary of the U. S. Dapartment of z 

| W Health, Education & Welfare, : 

48 Defendants. : 

: : g ( 5 Cen | ea x 
| 20 

ve g 21 Before: HON. MORRIS E. LASKER, 

: ; 22 District Judge. 

: ff 3 

New York, New York 
t a | : September 28, 1976 - 4:00 p.m 
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APPEARANCES: 


iaauneanelioe , ROSE, GOETZ & MENDELSOIN, Esqs., 


By: 


LOUIS 


By: 


Attorneys for Plaintiffs, 
300 Park Avenue, 
New Yock, New York 10022. 
JACOB IMBERMAN, Esq., and 
SUSAN ROSENFELD, Esq. , 
of Counsel. 


J. LEFKOWIT2, Fsq. 

Attorney General ae the State of New York, 

Attorney for State Defendants 

Two World Trade Center, 

New York, New York. 

JESSE J. FINE, Esq., and 

JOEL LEWITTES, Esq., 
‘ of Counsel. 


* ROBERT B. FISKE, JR., ESq., 


By: 


United States Attorney for the 
Southern District of New York, 


Attorney for Department of Health, Education and 
Welfare. 


JOHN O'CONNOR, Esq., 
Assistant United States Attorney. 
; am 
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(In open court) 

MR. IMBFRMAN: If your Honor please, the last 
contesdnin that we had on this matter was September 14, | 


1976,’ exactly two weeks ago today, and at that time 
“Mr. rine, in reperting to your Honor on the present 
situation es to the hospital Medicaid in-patients, said 
the following, and I nee from page 3: 
“Pursuant to your order, the Commissioner 
of Ilealth has recomputed all of the rates to 'be paid 
to hospitals under the old Medicaid formula, that is, 
i the formula that was in effect as of 1975 before the 
new regulations were promulgated. I understand, aS a 
result of a telephone conversation today that these rates 
are now being certified to the birachie of the gudget." 
THE COURT: I recall that. a 
MR. IMBERMAN: | the other points he said, and. 
I qacke: 
: “He is now transmitting the rates to the 
Director of the Budget." : 
And somewhere on page 7, I believe he said 
that "The process of recomputation has been completed 
and it is now being certified, end I should hear from the 


aA director of the budget within the next few days.” 


As of 2:00 o'clock this afternoon, two weeks 


i) 3 ae dees 

apmch . > ae | ee ae 
later, those rates had still not been sade hae te the 
Commissioner of Health, and have still not been delivered 
to the Director of the pudeee: 

As a result, the entire process by which the 
defendants are supposed to comply with the order which 
your Honor entered just two days shy of two months ago 


has not been complied with. This entire process has just 


stopped because, for some reason, despite the fact the 


rates are recomputed two weeks ago, according to Mr. 


Fine, the people in Albany refused to do what your Honor 
drected. : 

"y have no way of knowing how to cope with this. 
I have never in the thirty-five cece ee been practicing 
had a situation where the order re federal court has 
been, in my vice -- and I say this in all seriousness -- 2” 
deliberately disobeyed by a ——— official, and I've asked 
your Honor for this conference in order to call this to 
page ener eeeeioA, en I wish to call to — Honor's 
attention the fact that the hospitals are suffering badly 
as a result of this. 

I have a letter here that I would like to show 
to your Honor, which Miss Rosenfeld from my office 
couelvun from the Director of Finance of the Genesec 
Hospital in Rochester, which indicates, although there has 
cour KEPOREERS Us COUR TTS 
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bean no significant change in the ‘cuidate volume of 
patients, Medicaid patients,- its receipts for reimbursement 

~ €or taking care of these patients in the month of September 
has been less than 10 percent of what it normally is, 

vand I'm showing your Honor this letter rnd ee given 
copies when I came to both Mr. Fine and to Mr. O'Connor. 

Now, when a hospital ordinarily receives 
$350,000 to $400,000 a month for taking care of Medicaid 
nat bewes and, as of today, the 28th ih beni there 
was no difference in the figures that are in that letter 
dated September 24, that are is oe to have to 
close up shop or do something. 

THE COURT: - Without commenting on the warits 
es point that you are making, I'm confused by the 
3 letter. I can see what figures it received. I don't ag 
see any figures for command een. 

MR. IMBERMAN: The figures ee from- January 
of this year to September, and it shows that in January, 
for example, the heap tal received $425,000 and in. 
February $480,000, oe in September $75,000; and the letter 
says we have had no significant change. 

i I checked with the hospital this morning to 


see if they had gotten ar, funds and they said no. i698 


a desperate situation. 
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THE COURT: Assuming that this letter means, 
and tank it could be ceeds -- at course, I don't know -- 
that in September the Genesse Hospital, whatever the 
unit of measurcment is that it had in August, for 

‘example, when it received $284,000, it does seem very 
worrisome that it only received $25,000 in September. 
t doen't know if we necd to make an exhibit of thie. 
I think the burden of its contents is on the record. 
I'd like to see what Mr. Fine and Mr. 
Lefkowitz have to Say. 
MR. FINE: I would say were the statements 
made on Seéepteinber 14 -- 
MR. IMBERMAN: Yes. 
MR. FINE: -- were too true as of my knowledge 
of that date. Sa Mies | a 
THE COURT: When you say "true;" do you ‘ibs 
that -you hardseve they were -- that you now believe at 
that pine they were the fact, or that you then believed in 
good faith they were? | | 
MR. enti I believe in good faith they were 
the fact. 4 
I have since learned there has been a delay 
in the transmittal of the certified rates to the Director 


of the Budget. I am also prepared to make the statement 
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2 as of thin moment the Director of the Budget has those 
3 certified rates, and this is true as of 3:30 this afternoon 
k 4 || - when I left my office. © ahee ae ee a ee i 3 i 


THE COURT: Could you tell us who it was that 
“gave you this piheeacion ; 
MR. PINE: The information is from i. uate 
Assistant Counsel of the Department of Health, who told 
me he had ordered the rates to be hand-delivere. certified 
by the Department of Ilealth to the Director of the 
«2 Baines, and now in possession of the Director of the 
12 + Budget. : 
This conversation took place within the last 


half-hour. 


A pe teenie 


15 THE COURT: As a result of the delay which 
apparently had existec, even though you believed in’ good .~ 


faith two weeks ago -- 


ee ee ere 


18 MR. FINE: I have no explanation for the 

19 delay. 

20 THE COURT: -- that these actions had already 
“ ' occurred, will the Gudeik Director be in a_osition at 


such time as I dispose of the issue of retroactivity to 


ay 

Kew 

BS 
@ 


23 . take action if he is ordered to take action, or will the 


a Conmissioner of Health, whoever is responsible to take 


2 action? 


By 
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5 2 : MR, IMBERMAN: ‘The Director of the Budget 
- q 3 is to approve the rates; that's what his function is to be. 
4 THE COURT: What I'm trying to find out, 
§ 5 unfortunate as the delay is and as disappointing, is to 
| G “of ind the Attorney pene whethe: in good faith or not, 
up is wink ina Setiton 22 I'll say even in good faith, 
fl 8 is put in = position by other offices of the State to ie 
| a iaieateitias to the Court that something has been done 
é 10 which has not been done. The question is whether the 
re passage of time that has actually occurred is going to 
: 12 influence the situation or not. 
| 13 In other whee: it's one thing for me to 
4 be faced with passive or active negligence or disobedience. 
e 15 The order has no effect if it has no effect. 
& 16 me PINE: I can offer,your Honor, because yg 
Y of continual conversation between myself and the Department 
f 18 of Mealth, to get these rates certified with the Director 
19 of the Budget -- I can offer at this moment no explanation 
i 20 other than that the mabe of Health wanted to get & 
21 || some collaboration with the NPepartment of Social Services 3 
z which ee to administer the rates, and they waited -- the 
. 23 cooperation of the Department of Social Services to transmit 
Py ‘ehe rates, and they qot that and transmitted the rates 
t 2 to the Director of the hutoet ; 
F 
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2 I'd like to submit to your Honor the effect 
3 of the delay is two weeks. | 
4 ‘When the Director of the Budget gets the 
5 rates -~ he has been apprised of the situation orally, I 
6 ‘know ~- he knows all about it. As a matter of fact, 
7 Mr. Lewittes knows Mr. ata familiar with this.-- 


THE COURT: I thought Mr. Goldmark originated 
the whole scheme. 
10 3 MR. FINE: .-- is familiar with the case, 


oe and how quickly Le can act I don't know. It's one of. 


= 


ie - those things. He has to locate the money. 

13 ae MR. IMBERMAN: Well -- 

MR. FINE: Let me finish my statement. 

15 He has to locate $20 million or $30 million, 
16 or whatever it will cost. He is also in the anomalous 

W || position to make a position hecunne the question of 

18 activity is still up in the air. 

19 | The function of the Director of the Budget, 

20 I should like to explain to your Honor at this point, | 

21 up to 1975 the public law statute simply says the Director 


of the Budget, after certification to him by the 


~ 
: : 
: : : : : * 
—_ 
ee 


Commissioner of Health, shall approve the rates, or the 
a rates should be approved by the Director of the Budget. 


25 In 1976 his function was changed somewhat ~- 
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i 2 THE COURT: Legislatively. 
E 3 MR. FINE: -- legislatively. 
ie 4 And I should like to call your Honor's 
| 5 attention to what he has to do now and what the statute 
2 ‘now provides. I am vebeeeine 40 Chapter 76 of the 


7 law of 1976. 

8 THE COURT: How bicentennial can you get? 

9 MR. FINE: Yes. 

10 Your Honor, I will read i. skipping the 
ll ||. irrelevancies. 

2 "Prior to the steal of rates of payment 
13 to hospitals, exclusive of residential fF lth care ¥ 
14 facilities and out-patient.and emergency services made 
15 by government agencies" -~- that is to say by the 
16 Medicaid program -- "the State Director of the Budgst 

7 shall take into consideration economic conditions within 


meet the resources of government-funded medicals. If 
economic conditions are determined by such director to be 
likened to have: a severe adverse effect on the ability 


of the state government to make such resources available 


to purchase field care at the proposed rate, the Director | ’ 


shall return the proposed rates to the Commissioner. 


y 2 8 RB 


and direct him to revise the rates to comply with the 
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Director's findings." End of quotation. 

In ice, suet onor, what we have — is 
a problem. The Svanene ol the arene pe you hold these 
rates to be retroactive, will have to find the money 

‘within the Skate's limited financial resources at the 
time. 

I want to also make the observation that the 
same Chapter 76, paragraph 12, and Chapter 2(b) provides 
oe hegeibica’ rate review board, ne that ai wee 
which feels that its 1976 Medicaid rate is improper has 
an appellate board set up to hear appeal on the rate 
determinations. | 

TIE COURT: I would like to talk about hens 
ina ‘chemin. unless that is the end of your remarks. 

MR. FINE: I wine want to add,your Bien “ 
the following fact: This case, af you know, enevees off 
as a challenge to what, for brevity's sake, I'll refer to 
we a uene on the 1976 rates. : 

You remember back in May or June ehe initial 
comp Laint els venues the fact that the 1976 rates were 
frozen at the 1975 level. On duly 1, ns State 
promulgated new entan: and on July 16 we were served with 
the first amended complaint which challenged the new 


rates because they were computed under a formula which 
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2 included regulation which plaintiffs allege had not 

3 been approved by HEW. 
4 THE COURT: That is only one of your complaints, 
5 the only one T ruled on. 

G i a PINE: Right. 


The NEW then approved those claims. On 


September 1 -- 
THE COURT: It is more accurate to say 

approved two of the three. 
MR. FINE: «Two. 
‘On September 1, at a hearing here, shevi eats 

they would send a second amended complaint. t and 

Mr. O'Connor said we had no siiention. And your Honor, 

I think, granted cei taied bats : 

bili Three weeks later they got around to serving 

VW - that amended complaint which is not a greatly enlarged 

18 attack on not merely the approved regulation of NEW, but 

‘19 also on other aspects of the whrle Part 86” formula. 


2 I mention all these facts simply to say the 


issues have now grown infinitely more complex. 


= . . . % ! 
i a ee ee ee ee ee le 
: . : 
: 
“ 
o 


a2 : The State is now faced with an attack that is 


ip 
& 


~ ‘ so broad on its whole methodology of computing the 


rate that the service of that complaint sort of put a - 


stop to our thinking about how we could handle this whole 
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situation. 

This is, of course, no excuse, S92 to speak, 
for not complying with your Honor‘s oedex; which I 
assume my client will, but it gives us another seater 

“0 the Seas case. We are now confronted with -- let 
me refer to it as a neaad sedi on the whole Part 86 
methodology. 

Now, given these complexities, the State is 
ina position where it cannot figure what the Medicaid’ 
program is likely to end up costing. If your aha, ? 
should helt, ' despite HEW approval, the two regulations 
approved were unreasonable ‘and revert to the 1975 formula 
for the portion of the year starting Auteust . which 


is the date upon which HEW approved those two regulations; 


=" 
on 


we are faced with another fiscal probiem, and I think ; 
what is eee in Albany at this sasiiank te le they 
are panenier tna. the entire overall picture. : 

If your seine for instance, determines 
ultimately on the merits that unse regulations, despite 
HEW eeprerst are i usta: the State might have to 
recons ee its entire participation in this whoie program. 
You know, I'm always amazed, the State's position is like vie 
fine of a man who is induced to become a partner in | 
Yhe federal government Owns a 


wu very Expensive yacht. 
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it prints money; the State does not. 


printing press, 


My point is the program may grow too rich 


for the State's bucget. I think this is -~ 
2 


THE COURT: I have recognized at the outset 


“ge this case, and I say this without even having looked 


at the second amended complaint, that the issues that 


were raised here, even if only relegated to the three 


th sides, 


questions, were very profound issues on bo 


and I was skeptical from the beginning, for my part, 


as to whether they could be determined on the merits 


simply on the very good papers that we have so far, 


and even the very good testimony that we have so far. 


I am very conscious of the gravity of this 


ow what more 


case. Having said that, Mr. Fine, I don't kn 


can be said by a federal judge. . - 


My job will obviously be to call the shots 


as I see them and determine whether or not the State of 


New York is incompliance with the federal statute or not. 


one of the comforting facts of my position 


n always be 


is the everlasting knowledge that i ca 


corrected if I'm wronqd, but I don't mean to sound light- 


hearted by saying that. I do mean that T don't think 


that disaster wild set in. + don't suppose because of 


your telling me of your deep concern about the bind the 
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State might be in if I rule adversely you are suggesting 
there is anything I can do about that. 


MR. FINE: I wanted you to understand. Before 


I conclude, sir, may I make one comment on this letter? 


‘ Over the past several months, Miss Rosenfeld, 


en 


Xx 
Mr. Imberman ' s associate, has called me abeut one or two 


mixed- up situations where apparently the local districts 


or counties had gotten very confused as to what viney 


should pay. 
THE COURT: I'm not surprised. ee 


“MR. FINE: I made some attempt in all sincerity 


oy straighten them out. As a matter of fact, Miss 
Rosenfeld called me about this Genesee Hospital rahtee. 


It's quite obvious semeuhine happened here; I'm not sure 


what. 


ie MR.. IMBERMAN: I agree. 
aS FINE: - I mean ¥& has nothing to do -- my 
point is-the drop in their income could not eiesibiy 
have anything to do with the recalculations of rate. 


THE COURT: Let me say I wouldn't think so, 


either. All that I have heard about the variations in 


rates, and amateur as I am in this field, it seems to 


me highly unlikely that a drop from $250,000 to $25,000 


can be caused (a) by the change in regulation, and (b) it 


. 
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would seem the regulation would have been in effect in 


August, anyway. 


MR. FINE: That's right. There is something 


that happened in Rochester County; I don't know what it 


“is. 
When you called me on this matter, I put 


a phone call in to Albany -- whose name escapes ne =< 


and he volunteered to find out and report back to me, 


but he has not. 


MR. IMBERMAN: I think I can say something 


in that regard,your Honor. I agree the drop here is 


not entirely due to the failure to pay the correct 


Medicaid rate. It's See sgh more serious ney 


that, which is siaceecd involved in this lawsuit, ai 


that is the ages has not Been paying the mansy to Ave 


county, and ene county doesn't have it, and the law 


requires that the State part of the Medicaid plan, it 


must see to it that the hospitals are reimbursed. 


It may appoint counties or cities to be the agents to pay 


out the money, but it's the State's responsibility. 


THE COURT: Let me comment on that. Two 


things: First of all, I'm not in a position to comment 


on what responsibility the State has beyond what we have 


li oe 


already discussed in dctail up to this date and we have 
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not discussed the question you are now raising, although 


3 you may be entirely correct, and if you need relicf on 


- =~ om om * 
i) 


a’ that and it is within my jurisdiction, you are certainly: 
5 . €ree -to apply for it. 
G oe bia aeesad thing is my stay, which I announced 
7 "at the outset of today's discussion, proceeded on ue 
eacignetien that, tight as money might be for the hospital, a 

' nobody would go out of a business as a resultof the stay 

Aa for the limited period of time which I expect this will 

Hl be in effect. 

12 ; TE, however, I have proceeded on a mistaken ~ 
13 assumption in that regard, the plaintiffs are free at 


any time to ask for modification of the stay, and 

particularly with regard to a articular hospital in 

a desperate ene ae -- 
MR. FINE: ine Heuat I repeat, this is 

obviously nothing to do with the rate. 

19 | oe THE COURT: I already said it must be -- 

20 : “MR. FINE: ce has gone es 

21 , THE epee ~- if there is a getiberabe = 


Ma. FINE: If this were true -~- 


"emi HE mE He HE eS ES ee we 
Precrath 
on 


HE COURT: <-- if the monies had not been paid 


i 
a because of either affirmative or negative actions in | 
c 2 Albany which results in the moncy not being available to ; 
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~the second time -- I think he made it on wi ce 14 also - 
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the conduit agency, that is economically serious in 
‘terms of economic survival. 
MR. IMBERMAN: I know it's not evident. 
All I know is the president says the State erage ee 
"387 million for Medicaid patent’ and hasn't ae ph ee 
Let me just go to one or a of a“ natens 


that Mr.. Fine has made, and he has es this point for 


that.is, the Director of the Budget has the pS eens 
power to. caged the economic conditions-. in i state, 
and if ‘he. feels the rates are too high, he can in effect 
send them back to the Commissioner of Health and say 
“recompute nein, 3 That may be so far as the cuca aie 
officials are cnncevabas. But Mr. Goldmark, bus Director 
of the Budget, ne defendant in this case, and Mr. 
—Goldmark is subject to sini Honer's eedee. and, as I said 
two weeks ago, Mr. Goldmark cannot SOAS your Honor's 
order because he says in his opinion the State does not 
have the money. 
I think it boils down to something as simple 
as that. | : : 
THE COURT: T agree with you, and I eind zt 


hard to believe Mr. Fine intended to convey any other 


thought. 
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MR. FINE: I'm just saying -- wait a second. 
Let epee this a little bit out. ) 

Until January 1, 1976, the rates fixed under 

Khe 1975 or any niche year's statute required the 
«approval of the Director of the Budget. In 1976, 

the legislature gave the Director of the Budget an 
occas dausesiek as a precedent to his approval; 
that additional precedent to his approval is an existing 
statutory requirement and I can a sig anaes why he 
could not legitimately say to his Honor, "I have followed ° 
your directive. We have recomputed the rates. They have 
been certified to me. at I'm withholding es approval 
because the State can't afford ae i” 

| THE COURT: He may be against the sie os 

MR. FINE: He can say this to you, with 
all due respect, and without in any way intending -- 

THE courr: Of course he er it. Tf you 
“think it has any legal significance, you are book aa argue 

whatever legal ee it has. 

On the basis of the present discussion, it 
seems to me the Court's cenoeautnebiey) 2 it found his 
a henpoueunl resulted in noncompliance with federal 
requirements, would he to order him to comply with 


federal requirements. 
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i “ MR. IMBERMAN: That order is in existence. : 
i , 3 ; THE COURT: Well, it is. The order with 
Ye 4 , regard to recomputing and everything stands. The 
4 5 payments are stayed iid your motion. 
i 6 “ey MR. IMBERMAN: Your Honor, I am not sure 
7 what your Honor's opinion shies I want to make the 
q 8 record clear. Your July 30 order directed the 
[. 9 se diol ae ienudeen: Mr. Goldmark, to promptly recompute 
5 10 and pay -- | | By 
: 2 _ THE courT: I quoted in this -- 
Z 12}. MR. IMBERMAN: In connection with your 
1 ) Mo Honor's order, does your Honor's decision make it clear 
JM how soon the State had: to indicate whether it is going 
5 15 to abide by pits condition or not, that is, pay the 
: i 16 interest or not? : 
wv i TUE COURT: No, it does not. The stay 
as i 1 | gauraa' go woe effect unless -- , 
a. : ; 
i ee Oe MR. IMBERMAN: Unless they affirmatively 
20 agree. ' 
i a THE court: I haven't said that, but i'll say 
~ at now. Let me. say this: I said at the end of this | 


memorandum, “It is so ordered," because I wanted 
dispositive language. Wowever, after: each of you study 


this; if you wish to submit any supplemental order, or 


= = a 
. 
< 
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> f 2 | believe a supplemental order is appropriate or necessary to : 
7 oF 3 carry out the provisions of this determination, I would 
a + be glad to entertain such an order, and it is -- I 
| a ‘ 5 do think there is no reason “an the State shouldn't 


«indicate hy a very near date whether it will accept 
the conditions of the stay or not. 
Frankly, it seems to me -- well, I won't 
say any wore than that. 
10 2 7 ‘can I ask the Attorney General's ebetns 
val how eciekiy you can iet us know? 
| Mii. FINE: Today is wooeday. 
3 i ; HE COURT: That's wet. 
= - MR. FINE: I have to clear it with the people 
15 in Albany. i 
Would you give me ants? Friday?. 


" as “PHE COURT: Friday noon? 


‘19 _ MR. IMBERMAN: That means you will inform 

- 20 the Court and me, I assume -- a 

21 | | MR. FINE: . Yes. 

— | 7 IMBERNAN: -- whether the State accepts - 
the conditions of Judge Lasker's determination? : 
2 ; MR. FINE: Yes. 


- May I make one comment? In view of the fact 


’ 


| i | +B ‘MR. FINE: Friday noon. : 
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1 apmch . “oe 
“4 Mr. Imberman complains about the Genesce Hospital, 
3 and bay dvds of the fact I made » Rakaoens call and 
4 did not get a reply and I want to make sure the falloff: 
; 5 in payment in Genesee Hospital does not reflect any 
6 ‘,gontroversy about es rate-making procedure before your 
7 -flonor but may be due to intrinsic purposes I have no 
8 knowledge of, I would like to inquire into this and -h 
9 inform your Honer and Mr. Imberman about this. 
10 “THE COURT: I would appreciate as, 
.s MR. IMBERMAN: I would appreciate it. 
ae THE COURT: If he finds it does not have 
- to do with this or other litigation which he has mentioned, 
14 would you please make an application to a Supreme Court 
15 judge in Monroe County to force the State to pay the 
16 hospital? I would appreciate it greatly. 
av | MR. ,IMBERMAN: All right, Judge. 
18 THE COURT: y will give you pontea ae this 
19  atume 2 haus amended it. It's 211 right. 
20 What now? 
21 MR. IMBERMAN: Today is September 28. ; 
22 TI COURT: When is your brief’ aue? 
MR. IMBERMAN: Our brief is due a week fear 
ra tomorrow, which is October 6. 
05 oe ee 8 
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UNITED soe: MA ETOP COURT 
SOUTER bISTaLGT OF NEW YORK 
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HOSPITAL, ASSOTT TIO) OF nee yous, cose, 
' INC., MESEPICOUSTS NOSPITAL MEOTCAL 
; CENTER and BUF? SENDRAL HOSPITAL, 

TIE GEUESER YOlP and TH MOUNT 13 /t [In 


ee 


SINAI HOorsTe-.23, om Behalf of thewsalves : 
and all other norncvrofit hospitels which gs 


are mombers of th:c MASPITAL ASSOCIATION? 
OF NEW yori STATS, Tit. and which are 
reimbursed for ticiicaid Services rendered 3 

to hospital puticnts, i ‘ 


: Plaintiffs, 
: AHSNER TO § SECOND 
- against - ; ENDED | CONPLASS 
PHILIP L. TOIA, as Commissioner of Social 76 Civ. 2027 
Services of the State of New York, ROBERT : 
P. WHALE’, as C issioxer of Health of (Judge Lasker 
‘ the State of aad York, PLIER GOLDHARK, as : 
Director of the fudget of the State of - 


New York, H!UGIi L. CARDY, as Governor of : 
the State of New York, and DAVID 


{ MATTHEWS, as Secretary of the U.S. 3 
Departinent of Hoaltn, Mducation & 
Welfare, : ' 
: 5: mit Defendants. : 
e 
ee ee Oe eS Oe ES EO SS ee Oe OE OS a: a Oe Oe ae ee Oe ee De et > 4 


Phe dcfengants Toia, halen, Goldmark and Caray 
(hereafter referred to as the State defendants) answering the 
second amendel complaint (hereafter referred to as the seconde 


complaint) herein by their i lterncy Louis J. Leflowit<e sesvect- 


1. Admit the allegations of paracravh 1 of the second 


complaint but have no knowledge or information sufficient to form 


] 
j 


a belief as to the truth of the allegations thercin ex ccept those 


descriptive of the nature of the action. 


2. Admit the allegations of the first two sentences 
of paragraph 2 of the second complaint but deny the allegations 


of the halance of the paragraph, 


3. Admit the allesations of the first santence of 


paragracy 3-0f Els Mi Condlaint Gat Jon tha sllesa- 
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tions of the secone sentences and assert that approval by the 


Departusant of Mealth, MN@ucation and “ielfare (HEN) was not rensuired. 


4. Adsait the allegation of the first sentence of d 
paragraph 4 of the second complaint hut deny the allcgations of 


the second sentence fthereot. 


5. Deny knowledge or information sufficient to form a 
belief as to the truth of paragraphs 5, 7, 8, 9, 10 and 11 of the 


second complaint. 


6. Deny the alleyations of paragraphs 22, 40, 41, 50, 
51, 52, 53, 54, 55, 56, 57, 58, 59, 69, 61, 62, 63, 64, 65, 66, 


and 67 of the second complaint. 


7, Aamit the allegations of paragraphs 12, 13, 14, 15 
and 16 but deny those portions of those paragraphs which allege 
the named officials acted or are acting contrary to the Constitu- 


tion and laws of the United States. 


8. Deny the allegations of varagrapvhs 17, 18 anc 19 


of the second complaint. 


9. Admits the allegations of paragranhs 21, 24, 25, 
26, 29, 33, 34, 35, 36, 37, 39, 49, 43, 44 and 45 except that 
the State defencants respectfully refer to the Statutes and 
Regulations therein referred to for a fuli and accurate state- 
ment of their text and the State Ccfendants deny those portions 
of said paragranhs which alleye the State statutes or regulations 


referred to were arbitrary or denied to the hospital the 


‘ yeasonable costs of furnishing services within the context of 


New York's prospective rate-setting mothodology or that the 


Regulations refarred to roguired HT approval. 


10. Admit the alleqations of paragrarnh 27 of the 
secon” conplaint but allose thie Gtate emecutat the consent 


retorrad to unter pratess. 


gt PE aad. cee 


s 
. ‘ 


Jl. Amit the allegations of naragranh 30 of the 
complaint ‘ut deny that said frees: violated any law, statute 
®o 
or requlation or required HE approves. 

a 12. Admit the allegations of paragranh 33 of the 
second complaint but deny that such changes have alteree the 
State Plan that it no longer provides reasonable cost reimburse- 
ment within the context of New York's method of prospective 


rate setting. : ; 4, 


13, Admit the allecations of parayraph 38 of the second 
complaint but deny that the nospitals have no acequate opportunity 


to contest the imposition of the penalty therein referred to. 


14. Deny the allegations in paragraphs 43 and 44 that 
the Regulation 86.26 was not approved or submitted’ and assert that 
the Regulation was promulgated as an emergency measure pursuant 


to Yew York's Executive law § 119a-(3). 


15. Admit the allegat’ons of paragravh 46 of the second 


complaint. 


16. Admit the allegations of the first sentence of 
paragraph 47 of the secona complaint hut deny the allegations of 


the balance of the paragranh. 


17. Admit the allegations of parayraph 48 of the second 


complaint and respectfully refer the Court to the Regulations and 


Section 365-c(2) of the vew York State Social Services Law for 


the full text of the Regulations and Law. 


18.. Arait the allasations of paragraph 49 of the 
second complaint but deny that the vlaintiffs will be reimbursed 
less than the reasonalt:le cost of providing the services referred 
to therein within the context of Jew Yor':'s vronnective raim urse- 


ment method. 
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- VGH Med Eb Phe bb Dees tenetSs OL sraheabaedid 2S Gl iat cosrSite 


complaint but deny those allegations of said paragraph which 
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allege that prior epproval by tif is roquired as. respects chanyes 
in the State Plan. 


o 

1 ‘ 

h 20° Aamit the alleyations of parayraph 42 of the 
e 


s bod 2 *7*, . 
ie second complaint but cleny that Regulation 10 Yo 36.26 would 
- deny hospitals thair reasonable costs. The Regulation was 


approved by HEM on or about Octoher 4, 1976. 


21. Admit the allegations of paragraph 32 of the 
second complaint exccnt that they deny upon information and kelief 
that the hospitals cost of providing services is greater in 1°76 
than in 1975 within the context of New York's prospectiva j 
methodology. 
AS AND FOR A FIRST SEPARATE 


AND APFIRUTIVE OESENSS, THE 
STATE DEFENDANTS ALLEGE: x 


22. Public Law No. 94-182, § lll, 42 U.S.C. § 1396a(c) 
referred to in paragraph 27 of the secoud complaint which require 
the States to consent to suit in Feceral Court by providers of 


in-patient hospital services an 


ta 


to waive the invunity from such 

i suit under Amendment “I to the Constitution of the United States 
is unconstitutional and beyond the power of the Congress to enact. 
The State of tow York executed its consent uncer protest and by \ 
reason ot the fact that failure to execute the consent would 

, . ' have cost the State upwards oF $49,699,099 in Federal Funds. 

The State executed the consent hut exnressly reserves the avestion 

of tne vrooriety of the demand tor this waiver. See letter date: 


March 31, 1976 from defengant Toia to Commissioner Toby of the 


Department of Ecalth, fducation anc Vielfare attached hereto as 


Exhibit "A". i 
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oe O 
— Said Public Law Wo. -94-162, 42 U.S.C. §-1396a(g) § 111 
is violative of the XI Amendment to the Constitution and of the 
equal protection of the laws provided for in the “IV Amenement 
to said Constitution. e 
AS, A SECOND, SEPARATE AND : ~ 
AFFIRAATIVE DEFENSE, Tit 
STATE DEFLNOANTS ALLEGE: 
23. his action against the State defendants is an 


action against then as officials of the State of New York. pues 


State has not by constitutional provision or statutory eiscueat 
~- consent to suit in the Federal Courts nor to a waiver of its 
sovereign immunity from suit in Federal Court. This Court is 
without juris ‘diction. j ; . 
AS A THIRD, SEPARATE DEFENSE, 
- a THE STATE DEFENDANTS ALLEGE: 
24. By Chaoter 76 of the Laws of New York of 1970, the 
‘Nedicaid rate of payments to hospitals for out-patient services 
was set at 1908 of the level of payment made ir 1975. Chapter 76, 
a § 11(2)(c). Said Chapter 76 is constitutional and not violative 
of the Social Security Act of Federal Regulations issued there- 
under. The prayer for injunctive relief set forth in the second 
complaint would necessarily restrain and enjoin the operation of 
this statute by the State defendants. Such restraint may only 
be ordered by a Gistrict court of three judges. 28 U.S.C. 


“§ 2231, 2284. 


The State defensSants respectfully request that a 


three-j. ige district court be convened to adjudicate the issue... 


AS A FOCUMTH SEPARATA DNFEMS!, - 
TUE STAY. DEFENDANT ALLUGS: 


25. ALL of the Stat Xefendants have their offics 


ttel principal olaces of susiness in tho City of Albany, AVoany 3 
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County, “Yow York within the jJorthern District of Hew York. ‘The 


claims herein involved arose in that district. The proper venue 
of this actiofN is in the “Yorthern District of New York. 1391 


USE. : 


WHEREFORE, the said State defenilants ask judgment dis- 


missing the Amended Complaint. 


Dated: New York, Yew York 


October 32, 1976 


Yours, etc., 


LOUIS J. LEFKOVITZ ‘% 
Attorney General of the ~ 

State of New York 
Attorney for State Defendants 
Office & P. O. Address‘ 
Two World Trade Conter 
New Yor), New York 10047 
~ Tel. (212) 488-3391 

‘ ‘By: 


D san Vy 
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Assistant Attorney General 
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UNITED STATE! DISTRICT COURT C ted ——— 
SOUTHERN DISTXICT OF NEW YORK a. ot Oe 
| Cotared ch DiCt ae en a 
2 i nn em wee en x 
satersd 49 tary Tete 
HOSPITAL ASSOCIATION OF NEW YORK 
4 STATE, INC., MISERICORDIA HOSPITAL 3 : 
MEDICAL CENTER, BUFFALO GENERAL F:icE/ 
HOSPITAL, THE GENESEE HOSPITAL, and ¢ OCT 23, 4/1 
THE MOUNT SINAI HOSPITAL on behalf e 
E of themselves and all other non- : 
profit hospitals which are members 
of the HOSPITAL ASSOCIATION OF NEN : 
YORK STATE, INC. and which are 
| reimbursed for Medicaid Services 3 
renderca to hospital patients, 
: JUDGMENT 
’ ‘ Plaintiffs, ewan ee= 
s - against - & 76 Civ. 2027 
s (Judge Lzsker) is 
PHILIP L. TOIA, as Commissioner of 
Social Services of the State of New : 
York, ROBERT P. WHALEN, as Commissioner 4 
of Health of the State of New York, : 
“ PETER GOLDMARK, as Director of the 
e XS Budget of the State of New York, HUGH : 
* L. CAREY, as Governor of the State of 
~ New York, and DAVID MATTHEWS, aS ~ 2 
y Secretary of the U. S. Department of 
Health, Education & Welfare, 2 


* Defendants. : 


ee 
Cerne + 


The defendants Toia, Whalen, Goldmark and Carey (the 
State neraudantel having requested a stay of the judgment of 
this Court made July 30, 1976, entered August 2, 1976, entil 
this Court's determination of the retroactive effect to ~.unua 


1, 1976 of the approval of the Department of Health, Educa- 


ates 


tion & Welfare on August 16, 1976, of certain regulations 
relating to the reimbursement of the nonprofit hospitais 
which are members of the plaintiff class for services 


rendered under the Medicaid program; ‘ 


Ana this matter having come on to be heard by 
this Court and all the parties having appeared by their 


respective counsel, and upon the opinion and order of this 


ween ee seems ec meeee: 


ore eee pe enema ewcmrmee 8m 
etter eee eee ta ne armen vee compere erm sean 
—- REET RRO BR, TAD HRT : 
A . «+ econ qepmemn 
LP EOD POTOSI 


me ene eeteee ene ermes s+ caen nossa 
- Fees eee + le OTE hoe cate wee ans an ee eae ee: mS mewannns. 
~ ewes oe oe 


c -543-  ° Y ae 


Court dated September 28, 1976, it is further 


ORDERED AND ADJUDGED, that the judgment of this. 
Court dated July 30, 1976, entered August 2, 1976, requir- 
ing the State Defendants promptly to xrecompute and pay to 
the members of the plaintiff class reimbursement for 
Mediceid services calculated in accordance with the New York 
State Plan in effect prior to August 16. 1576, is stayed 
pending the determination by this Court of the retroactive 
effect of said approval by the Department of Health, Educa- 
tion & Welfare upon the express acceptance by the State 
Defendants by letter dated October 1, 1976 of the following 
condition - that as to any payments as to which the stay 
applies, such payments if hereafter required to be paid, 
shali be paid by the State Defendants to the members of 
the plaintiff eises together with interest thereon at the 


legal rate in New York from September 28, 18% to the date 


ef payment. 


Dated: New York, New York 9 
October yy 1976 : Pa 
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SOUTHERN DISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF THE : 
STATE OF NEW YORK, et al., 
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Plaintiffs, 


~-vs- 76 Civ. 2027 


PHILIP L. TOIA, as Commissioner 
of Social Services of the State 
of New York, et al., 


Defendants 
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Before: 


HONORABLE MORRIS £. LASKER, 
District Judge 


New York, New York 
November 4, 1976--2:00 p.m. 
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THE COURT: I suggested that we get together 


Concerning Mr. O'Connor's letter of yesterday. I note that 


Mr. Imberman has asked the reporter to be present and I’ have 


No objection to that. I don't know that anything is going 
to take place that is going to be of significance except 
Maybe questions that are raised by the letter. 

: should tell you this: I am running into some 
calendar problems of my own in which the next result is that 
it would help me suinialint if this case could be postponed ~ 
for a couple of weeks beyond the'date that we have set for 


the present time. [If that could be worked out for the 


parties as well, perhaps that would.take care of Mr. O'Connor's 


problem and if it wouldn't I would have to hear why not. 

We could commence on the 27th of December. W> 
don't have.a jury. here and it's not a question of anybody 
going to jail at Christmastime. < 

MR. IMBERMAN: No problem. 

THE COURT: .Is that:all right for you? 

MR. LEWITTES: That is fine. ' 

THE COURT: In the light of that, Mr. O'Connor, 
that would give you almost two months from now. I realize 
that you are surprised to be taken seriously as a defendant. 


all of a sudden, but I guess if you are going to go ahead 


and approve what the state does -~ and I haven't really 


q 
| 


| 
| 
: 
| 
| 
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| gtudied the amended complaint since I assume that is the 


bo 


3 | basis of it. Since you approve what the state does, you are 
4 | just as responsible as they are. 
5 Of course, you are entitled to a reasonable 


6 amount of time to get ready for that but there are two points 


| 
| 
| 
i 
} 
| 
{ 
| 
{ 
| 
| 
| 
| 
! 
| 
7 I make. 
8 One is the actual amount: of time that is now 
3 available. The second is that I would suppose the defense | 
10 on thos2 points would be essentially the same as the defense | 
11 of the state and while you may differ, I suppose, as to how © | 
12 you approach the problems of reasonable cost or one thing | 
or enother, still you should be able, I think, to assist | 
14 each other on those points. | 
| 


15 So since we are here because you felt that you 
might not have enough time to get ready, do you think now 


that with the case off for two months and in the light of 
and, if not, I would -like to know why because I really would 


t 

| 

i 

what I have just said, that you will he able to handie it | 
| 

\ 

| 


ficient public import that it ranks even with the interests 
of the federal government in its importance. 


MR. O'CONNOR: Let me Just ask a preliminary 


e 8 


question. With regard to the starting on the 27th of December 


is ‘there another day that would be near to that that your ¥ 


R 


. - : 
& 


20 like to get the case going. f think it's a matter of suf- 
| 
| 
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Honor could start? I was wondering if we could change it 


\ 


| from that particular week to the next week. I planned to be 


4 

{ 

away between that week and New Years. | 
THE COURT: I have a real problem. On the 3rd of | 


January I am starting a very long, possibly 6-week criminal 


ay 


I would make an effort to see whether I could get the people 
who were going to go to trial on the 20th to go to tria. of] 


| 

a 

| 

“he 27th instead. That would give you one less week for | 


q multi-defendant case. What about the week before the 27th? 


preparation but I can't take care of all of your requirements. 


12 MR. O'CONNOR: I was mainly interested in ei 

a clear picture of whether we are starting with a particular | 
trail date and we are working from that and pushing every- | 
thing back in light of that or whether the trial date could | 

be changed somewhat depending upon the discovery. If we | 
are going fromthe trial date as more or tess a date certain | 
and working back, I would try to fit in everything within 


|| that amount of time. 


« 


20 Just as an example, today is the 4th. If we 
served any interrogatories or some interrogatories that we 

| wish to serve on the plaintiffs, say, by the 12th, which 
| would give us one week, then the question arises as to how 


long the plaintiffs are going to have to respond. For example, 


mR 


| $£€ we serve them on the 12th would they be able to answer us 


o 
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3 2 by, say, December 3? That would be three weeks afterwards. | 
3 THE’ COURT: I suppose to some a it depends 
4 on the nature of the interrogatories. But if they are the 


5 kind of material that in my guts I would expect them to be 
6 in this case, it would seem to me Mr. Imberman is fairly 

7 well primed to answer them. He has preapred a good deal of 
8 material for the original hearings and so on, which goes to 
9 the merits of the case. I had better let him speak for him- 
10 self, howeve-. 

11 Why don't you tell us what the thrust of the 
2 interrogatories is going to be. 

MR. O'CONNOR: Your Honor, one of the reasons 
4 that I wrote the letter and I needed the clarification and 


15 I felt I had to argue against a foreshortening of the time 


eee Sean ae Seeneen aemmmntt cccceecenie ster emticimae cn ae enema et AALS LOL ee 


16 || is that we are right now in the process of analyzing our 
7 position with regards to the various defenses that we would 
18 have available to us and that we wish to put forth. Though 


I met with them this morning with regard to this, we don't 


20 have an absolutely clear picture. 


Pa 


21 THE COURT: You mean with your clients? 


7 


MR. O'CONNOR: Yes. 
THE COURT: I can understand that. But can you ™ 
give us an idea of what the issues are on which interroga- 


tories might be served? If you don't serve them, so much the 


> 8 


—— 


to 
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better. At least-you must have some idea of what they might 


be. | 

MR. O'CONNOR: I-have an idea of what. they might . : 
be. We would like to know some basis for the legal con- 
clusions that the plaintiffs have, specifically what are ee 
Claiming. We would like to know what experts they intend to 
eall at the trial and also what their testimony would be, 
the experts that is. 

Another area delineating general areas, and I . 
hope I am not limiting myself -- 

THE COURT: I am not trying to preclude “a. “ 

MR. O'CONNOR: We werd be interested perhaps 
in serving interrogatories with regard to the plaintiffs’ 
estimate of what they think their reasonable costs are and 
with regard to information on the specific hospitals as to thel 
hospitals’ estimates of their own costs. 

THE COURT: Every one? 

MR. O'CONNOR: No, not every one. 

THE COURT: There I vane The other things 
you mentioned, although Mr. Imberman has to be the judge of 
how long it would take to answer, it seems to me are capable - 
of accomplishment within a relevantly limited period of time. f 
If you are going to ask the hospitals to aig up a lot of 


figures, they won't have Mr. Imberman's assistance and they 


(7] = 356 = i 
1 jqds 7 | 
2 may or may not know how to do it quickly. 
3 MR. O'CONNOR: That is exactly the situation I | 
4 am in now. We know we want the former. We are analyzing | 
5 our position as to whether or not we want to pick out in- | 


dividual hos,..tals and ask them how they figure their costs, 


what their methods are of ontrolling their costs, what 


| 
| 
yariables.go into -their methods, what they have tried, sf | 
they have tried cost-cutting, and whether they have been | 
successfl or unsuccessful at cost-cutting. : 
I am just giving certain examples. I am not say- 
ing we are because we are analyzing, but 4¢ a ask those | 


*/pes of questions it becomes a much more extensive discovery. 


THE COURT: I am wondering with regard to those 


meaningful responses by deposing responsible people within 


Ex ‘ . 
- types of questions wheth-r you aren't more likely to get 
the hospital which could occur at the same time as prepara~ 


ig 


tion of answers on other matters. 


MR. IMBERMAN: I would just say this, your Honor: 


te 
tS 


The state requires the hospitals to maintain and to file 


“ uniform financial reports and every hespital in the State of 


New York files these with:.the: Department of Health. So it 


o seems to.me if Mr. o'’Connor. wants te know any detail about 


( 
‘ 


| any hospital's cost for any year, it's freely available to 


’ 
Ss. & 
_——————— 


| him from his co-defendant. 


4 


“2 


4 


a 


. 


- 


é&nHnoatk 


NG Sie Ee a ee eS eee 


) 
|S 


A 


w 


17 


18 


3H 


ee ne 8 
—— OO ._OO. 


———— errr 


fe] = 581 = 

jqds 8 

THE COURT: It's freely available from the 
plaintiffs too. 

MR. IMBERMAN: That is basic. 

THE COURT: It's not a question of whether he 
gets it from Mr. Lewittes or you. It's available. 

MR. IMBERMAN: ‘if he is insisting that he going 
té get it from me, he is going to get it, of course. : 

THE COURT: All right. There may be more than 
that too, although I am not trying to create complications. 
I can imagine that ee with such undefined concepts 
as reasonable costs and so on that either party may want to 
get as precise as possible an interpretation of the ined ad 
developed by the other and that may require, OF certainly 
would be made more effective by getting the face-to-face 
testimony of a witness SO that if you look at a document and 
you don't entirely understand it you can ete it or you can 
ask what this means or why they put this figure there inSeene 
of that figure and so on. | 

But if you were to do Kaa Mr. O'Connor -- and 
I don't know what number of hospitals you think you might 
want to inquire about, but if it nO a reasonable number, 
and I think it would become oppresive after a while, it would 
seem to me that you can plan those depositions during the 


period that is alloted and that the plaintiffs could answer 


- Se OR ee ee SSO OSS Ee Se ee ae i ee 
| 31 = 582 | 

1 Sees a | 
2 your interrogatories in the meantime because the interroga-~ 

é 3 tories or the first group that: you talked about, while 
4 significant, are of a different character of information than 
5 the second. wa 
6 MR. . O'CONNOR: Agreed. 


2 


THE COURT: So I would think that it would be 


8 possible if it foreshortened the period to foreshorten it, 


co 


and it would be in the interest of justice for this case to 
10 go forward ‘not later than “ 20th or 27th of December and. 
11 I think the federal government is, relatively speaking, a 

bystander, although you have a financial stake in this too, 
but certainly the state has a significant interest in getting 
this matter determined once and for all and since we are in 
this kind of limbo situation, I think it's very important 

that it be decided. a <i ! 


14 

15 

16 

17 Is there anything else anybody wants to say? | 
I don't know. If I were sure I could get in touch with the 


lawyers who case is being tried on the 20th at the present’ 


a 


"4 


20 time I would do so, but they are out of town, at least one 
Zl of them is, and I am not sure I can. 
All I can do is to undertake to have somebody 


call them and see what possibilities there are and let you 


« 
' 
t 
' 


eee ene ee ewes tee sem eee eee 


know this afternoon or tomorrow whether it will be the 20th 


mR FX B SB 


OF 27th. 
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2 | MR. IMBERMAN: I have just one minor matter to : 
3 call to your Honor's attention. Interrogatories that we | 
‘ 4 served basically called for an identification of documents | 


and identification of persons who had something to do with lf 
| 
| 


| 

6 making policy determinations in connection with those regula- 
| tions and I asked Mr. Lewittes whether he would be good 
enough instead of just identifying the documents, to give me 
copies or make them available to me to save me a step in the 
discovery process. That is, I wouldn't have to serve a 


Rule 34 motion, and he said‘he would be willing ‘to-do that. 


When I asked Mr. O'Connor whether he would do 


that, the best I could get fron him as of five minutes before 
we came into your Honor's chambers was that he would let me 
know some time on or before November 15 whether he would 

give me the documents or just identify them in some way. 


That is really doing this the long way. H 


19 It's obvious it would be helpful to you and he is not doing 


it to be obstructive. | : 1 


21 MR. O'CONNOR: - ¥ will tell: you quite frankly 


| 
| 

18 | THE COURT: Let me find out what his reason is. 
| what the reason is, your Honor, and will abide by whatever 


U] 
' 


the result is. ree ‘ “ | 


I found in my past dealings if ZT pick outs 


23 | particular date, for example, if I sav I am going to try to 
| 


i. 
£ 
t 
- 
| 
is 
E 
1 
i 
— 
i 
: 
; 
i 
; 
i 
fF 
t 
. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTIIOUSS 


| Hay -' 564 = 


1 || jads 11 | 
9, |. do something by tomorrow, what seems to me to be relatively | 
3 informal date, then I get a series of phone calls on that | 
4 particular date asking me what the siete was which is 


| 
i 
1 
5 perfectly appropriate in light of the date. | 
| 


6 | I decided I would prefer to’ be judged by my 

7 actions rather than by my promises. So I: have tried to keep. | 
8 my promises down and I go about my business and bring about 

? i 


) the actions. If my ac ions fall short I would like to be 

10 brought up on it. 

li What I represented is without giving him x 

12 specific date, and I represent now I will go about giving 

13 him an answer as fast as I cail, but I am trying to avoid 

14 promising a certain date and then getting into what I consider 
is || the unnecessary heat of, for example, I say I will try to 

16 get back to you tomorrow -~ 

17 THE COURT: How much time do you need to be able 
18 to tell him whether you can give him the documents or just 


19 identify them? 


20 MR. O'CONNOR: Today being Thursday -~ 
21 THE COURT: What does it depend on? 
22 : MR. O'CONNOR: It depends on my talking to the 
ao people in HEW and saying, "It looks like there is no ee 
24 is there any problem with this or isn't there." If they say 
25 | there is no problem i can go forward. 
| 


ORTERS. U.S. COURTHOUSE 
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On the other hand, if there is a problem that I | 
am not astute enough to recognize right now, I haven't | 
promised something that I can't deliver. | 

THE COURT: I am sorry, but we all have to face | 
deadlines. Let's give you a reasonable time to be able to | 
advise us whether there is any problem. What you are really- | 
saying, as far as you are concerned, is that it's all right, | 
you just want to be sure whether your client has an objections! 
to it. 

MR. O'CONNOR: Yes, I want to take the analysis 
a little further and I don't want to promise too early. 

MR. IMBERMAN: If you identify a document I have 
a perfect right to ask you to produce it. 

MR. O'CONNOR: I am not arguing with you at ail. 

MR. IMBERMAN: In order to save time, give me the 
document rather than listing it on a sheet of paper. 

THE’ COURT: If it's a matter of expense, you can 


' 


ask the plaintiff to pay for it. Isn't there somebody at 
HEW you can call this afternoon if you want to clear your : 
conscience or tomorrow to check as to whether there is any’ 
reason why you shouldn't supply documents? 

MR. O'CONNOR: Suppose I pick out 4 date, what 


about Monday? The problem is that I don't have a secretary. 


If I call up somebody and there is a busy s‘ jgnal I have to 
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hang up the phone and I can't stand around the whole day 


trying to dial somebody at HEW. It sounds a lot easier than 


——S——— 


it is, which is the practical answer. 
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THE COURT: Your problems may be somewhat greater 
i 


ct 


5 
6 than the rest of us, but we all have some of these problems. 
, Let Mr. Imberman know by Monday if you can't let him have - 
8 the documents and if you can: furnish them as quickly as 


9 possible. 


10 _ MR. IMBERMAN: Mr. Lewittes, will I get your 


| 
! 
| 
| 
il documents this week? | 
B3 MR. LEWITTES: You will get my documents from - ! 
the Department of Social Services tomorrow. I expect, as | 
i4 far as the Department of Health is concerned, that you will | 


1 get it some time early next week. I have a feeling, as you | 


be 


look through them, that you will realize that most of the 
documents required and the igentification will have to do. ' 


- 


| 
| with those asked for from the Department of Social Services. 
There will be an overlap. ' 
In any event, as I said before, I hope by the 
early part of next week the Department of Health will satisfy | 


you. 


4 


j MR. IMBERMAN: What about a list of individuals? 
| MR. LEWITTES: Yes. 


| THE COURT: If there are any problems which any 


R 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE i 


: 
| 
t 
4 
st 
i 
| 

| 

i 

& 

é 

t 

E 

a 

a 
i 
E 

3 

| 


: a 3 


R 


[14] =~ S57 « 

jqds 14 

of you have, that jis defense counsel, with your clients about 
sluggishness or negativism, please let me know, if necessary, 
and please let them know tnat I have ieureeaun a view that 
this is a case of considerable public importance that must 

be decided fairly and that the Court will use its influence 
to see that that is done. * 


In that regard I should tell you that I have 


decided the question of retroactivity. My secretary has 


meee - ee 


\ 


not had a chance to type my decision. I have decided against | 


the state. I don't think there is any merit in the argument. 
I think our dear friend made a very good try on a difficult 
proposition and maybe the state will prove me wrong, but I 
have done that. 

I don't know whether this needs to be on the 
record or whether it can be but I thought I should tell you 
that in case it might affect the posture of the case in any 
way. Frankly, I don't see why it should. Even if you appx:al 
and go back to the Court of Appeals on the question of the 
original preliminary injunction, which is now only partial, 
of course because of the approval the trial could still go 
forward. 

So I see no reason to arrange anything any 
differently from what we have just been discussing, but at 


least you know about it. And the memorandum will be out 


if 


| 
25 
| 


jads 
tomorrow or Monday. 

MR.O'CONNOR: May I just say one thing. With 
regard to the agencies, I have written down your statements 
or a note of them but I would like to say that the problem 
that I run into is not sluggishness. 

For example,. somebody who is working on the 
interrogatories that plaintiffs have served were on vacation 
for a week with regard to the original date. The HEW people 
have to conduct their standard business that they do every. 
day, their non-litigation business, and they are not always 
available. That is where the problems come in. 

THE COURT: I know there are always problems, but 
what I meant is to indicate to them that this case is coenese 
as more important than some others. 

MR.IMBERMAN: I assume you intend to do the same 
thing. As far as we can analyze the documents we get and 
the list of witnesses, I intend to talk to you about noticing -| 
depositions and I would like to do this in as informal a way 
as possible. I hope I can call you up and say it. 


THE COURT: You might be well advised to put aside 


a certain amount of time for yourselves even though you don‘t 


| 
know how to use it. ‘ | 
e 


j MR. IMBERMAN: I would be willing to be as flexibl 


| 


| 
| as possible. I would like to take the depositions and run | 


5 
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them from day to day and move them ahead as fast as we can. 


2 |} 
3 I hope that nobody is going to w'an' on the fact that the’ 
rules say you have to have so muc. rotice in advance, etc., 


etc. 


MR. O'CONNOR: I think that is directed at me. 


I am not going to stand on that fact. Say the rules say 10 


ees: eee oS NS RNR 


.days. It's a difference between whether you are talking ” | 


about 10 days or you say you want one day. There is a lot: 


> 


of space in between there. 


THE COURT: Let's not meet problems before they 
arise, or maybe we should meet them before they arise, but 
let's not create problems that may not arise. 

What I would suggest, in view of the fact the 
you are all busy lawyers with bonafide obstacles to the 
completion of a job of this kind would be two things: First 
of all, that we recognize that this case has priority over -- 
18 and I won't say any case in the world, but at least all but 
19 one case on my calendar to the extent I am free, by which 


20 I mean £ have the Speedy Trial ‘Act staring me in the face 


¥ t 


21 that I can't ignore. 


j 
Second, with regard tc something like the question 
| 


of depositions, I would think that. you might want right now | 
i 


ns ff uu 6 


devoted to depositions in this case in case the depositions 


. oe 
7 
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| to put down two or three days in such and such a week to be 
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are necessary. If they are not, then that is that. You 
“don't have to know who you are going to depose that day. 


MR. IMBERMAN: That is a great idea. 


Judge, Mr. O'Connor won't get his documents be-: 


fore November 15 but if I have Mr. Lewittes' I can start 
analyzing his documents and start deposing his people. We 
can move ahead that way. 

THE COURT: Are’ you going to be present at every 
deposition? 

MR. O'CONNOR: Right now.I do want to be present. , 


THE COURT: All right. 
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j a as Governor of the State of New York, 


ana@ DAVID MATHEWS, as Sec.ectary of the 
U.S. Department’ of Health, Education & 


Welfare, 


Defendants. ; 
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PROSKAUER, ROSE GOEW% & MENDELSOCHN, ESQS. 
,300 Park Avenue . 
. New York, New York 10022 
Attorneys for Plaintiffs 
Of Counsel: JACOB IMBERMAN, ESQ. 
: ROBERT M. KAUFMAN, ESQ. 
SUSAN ROSENFELD, ESQ. 
M. WILLIAM SCHERER, ESQ. . 
GAIL STICKER, ESQ. 


LOUIS J. LEFKOWITZ, ESQ. . 

Attorney General of the State of New York 

Two World ‘rade Center 

New York, New York 10047 
Attorney for State Defendants 
O£ Counsel: JESSE J. FINE, FSQ. 

Assistant Attorney General 
JOEL LEWITTES, ESQ. 
Assistant Attorney General 
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ROBERT B. FISI’S, IJR., ESQ. ees 
United States Attorncy for the Southern District 
of New York 
One St. Andrews Plaza 
New York, New York 10007 
Attorney for U.S. Department of Health, Education 
& Welfare : 
Of Counsel: JOHN O'CONNER, ESQ. , 
‘ Assistant United States Attorney. 
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* DELOT HEW approval three new State regulations; 
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LASKER, D.J- 


On appeal from the grant of a preliminary injunc~ 
tion prohibiting defendants from implementing without 
10 N.Y.C. 
R.R. §§86.21(k), 86.14(b), and 86.26, whi.ch gouten aspects 
of State reimbursement to hospital participants | ‘in the 
Medicaid program, the Court of Appeals remanded ‘for a de- 


termination of whether or *not HEW's approval of two of 


the regulations subsequent to the grant of injunctive re- 
1 


lief:rendered them retroactively effective. The reasons 
which supported the earlier ruling that prior approval from 
HEW was required similarly compel a finding that approval 


of the regulations. is prospective, not retroactive, in 


effect. - . 


~ 


The State's principal contentions in support of the 


proposition that the regulation may be retroactively applied 


" are substantially repetitious of its arguments on the 


question, earlier decided by the court, as to svethex prior 
: We continue to believe that 
approval from HEW was required. /the initial ruling was 
SOLTece and should not be modified or reversed. Both the 
language of the statute, 42 U- s.@. §1396a(a) (13) (D) and 

of ‘the regulations promulgated by the agency charged with 
administration of the medicaid program, 45 C.F.R. §250.30 
(ay (2) (see Lewis v. Martin, 397 U.S. 552, 559 (1970)) 


require that these kinds of charges ~~ that is, those 
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going to the “eather. and’ standards" for reimbursements 

of sala alld for inpatient services’ -~ be approved by the 

Secretary prior to going into effect. See New Jersey 
Klein, Civ. No. 76-64 (D.N.J. April 


Hospit Association Vv. 


®, 3976). cf. Columbia Heights Mission House Hosvital Inc- 


. Weinberger, 380 F.Supp- 1066 (M.D.La.- 1974). 
It is suggested that because New York provides 


prospective rather than retrospective reimbursement of medi- 


caid sinha prior HEW approval was unnecessary and retro- 
active application of HEW approval is appropriate: "Even 
if aeereee were unreascnablie \ or confiscatory, prior appro- ‘al 


of charges” is not needed since the Plan 4 priori provides 


However, a hospital' s ability to plan its procedures around 


-. yeimbursement eligibility criteria (necessary to permit. 


‘planning of the hospital budget) ‘depends not on whether 
reimbursement is prospective or restrospective but on its 
knowledge before expenditures or other commitments are made 


of what the requirements for receiving State reimbursement 


are. 


ve 


The State's argument that the hospitals were put on 
notice of the proposed changes is simply incorrect. Although 
it is true that the Shanr advised the hospitals in ‘the Fall 
of 197% that its 1976 payments Weu ka be made on the basis 


of “intcerim" development of new rates, there was no notice 


i for a method of payment of costs.“ State Memorandum at 3. 


ete ett 


Lr BEST eaPY PLAN : . . 
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that the State might attempt later in 1976 retroactively 


to change the rules under which the hospi*als were opera- 

_ ting in January, 1976. suanea: when the State submitted 

-- the new regulations to HEW in the Spring of 1976, the State 
itself proposed an effective date of May 28, ae for 
regulations § SS86. 14(b) and 86.21(k) and of June_ ‘eas 1976 
for seaguatcien §86.26. Under these circumstances ie is in- 
conceivable cathe hospitals can be charged with know-. 
ledge that the new regulations would be avis retro- 
actively to January Ist. See St. Francis Memorial Hospital 
wv. Weinberger, 413 F.Supp. 323 (N.D. Cal. 1976). 

The State contends that retroactive effect must be 

given to the now-approved regulations because of 42 ve S.C. 
§1396a (a) (30) which requires a state plan to iecutee gant 
methods and procedures relating to’... the payment for 

-"eare and services available under the plan.... to assure. 
that -payments .-. are not in excess of © ‘reasonable ca a 
consistent with efficiency, economy and quality of care." 
It is argued that since the changes were approved, pay- 
ments at the former rates -- to the extent that they were 
any higher -~ would be "in excess of reasonable charges." 
However, the previous payment methods had also been ap~- 

- proved by. HEW and were presumably reasonable until such 
time as they were replaced. Moreover, as indd nate above, 


it would be inconsistent at least with "“officiency," and 


9 oe ta o 

"quality of care" to change the rules for reimbursable ex- 
penses after an expenditure period has ended. 

We conclude that the regulations which were the 
subject of the preliminary sagan entered on August 
2, 1976 may not be retroactively applied by ie State to 
the period commencing Janudry 1, 1976 but may be applied 
only from the date on' which they were approved by HEW. 


Accordingly, the defendants ere @irected to comply 


_with the order of August a, 1976 as modified by the order 


of October_15th. 
. Xt is so ordered. 
“pated: New York, New ¥ 2 = 
pied: (New Terk, Nev York MORRIS E. LAS 27? 


November 5, 1976. 
: ° U.S.D.J- 


Q 
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FOOTNOTE 


The State submitted two of the three proposee changes . 
in a single “transmittal” to HEW. These two proposed 
regulations, 10 N.Y.C.R.R- §§86.21(k) and 86.14 (b) 

were both approved by HEW on August 16. 1976. A third 
amendment (§82.26) was separately submitted by the State 
to HEW, and was approved by HEW on October 4, 1976. 
Although at the time of the Court of Appeals remand only 
two of the three regulations which were the subject of 
the preliminary injunction had been approved, now that 
all three of them have been approved we consider the 
retroactivity of all of them since all relate. to the method 
of reimbursement for inpatient services and arc governed 
by 42 U.S.C. §1396a(a) (13) (D) which requires prior 
approval by HEW. 


UNITED STATES DISTRICT COURT 
SOUTHERN DCISTRICT OF NEW YORK 


HOSPITAL ASSOCIATION OF NEW YORK 
STATE, INC., Gt al., 


Plaintiffs, 76 Civ. 2027 


YS 30h 


CORRECTING 
MEMORANDUM 


~against- 
PHILIP L. TOIA, as Commissioner 
of Social Services of the State of 
New York, et al., : 


Defendants. 


LASKER, D.J. 

In the Opinion in this case filed November 9, 
1976, the first line on Page 1 is amended to read as 
foliaws: "On appeal from the grant of an injunc-" 

In addition, the last line of Page 1 is amended 
to read as follows: “require that these kinds of 
changes -~- that is, oe 

In addition, the fourth line of Page 4 is sennded 
to read as follows: “subject of the judgment entered on 


nY 


August". 


Dated: New York, New York eee 
November ll, 1976. . -MORRIG E. LAg*"" 
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ENDO 
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HOSPITAL ASSOCIATION OF NEW YORK STATE, INC., et al., Plain-~ 
tiffs, vy. PHILIP L. TOTA, et al., Defendants. 76 Civ. 2027 


LASKER, D.J. 


The application for a protective order staying dis- 
covery, etc., is denied. : 


The application is predicated on the assumption that 
a motion for summary judgment which the State defendants, 
(and perhaps the federal defendants) intend to file forth- 
with, will eliminate the need for further discovery. While 
it is true that the change.ot focus of the case from the 
propriety of the actions of the State defendants to (at 
least in the first instance) the federal defendants' compli- 
ance with the requirements of the Administrative Procedure 
Act may possibly narrow the issues substantially, it is by 
no means clear at this moment that residual factual questions 
will not remain to be determined at trial.’ Considering the 
importance of the question to all the parties and the public, 
ana the unfortunate aura of delay by the State defendants 
which has colored the case (including the failure to abide 
by the court's order to make payments to the plaintiffs) 
jt would be inappropriate to stay plaintiffs’ discovery. 


There remains for determination the informal appli- 
cation of the State for postponement of the date of the 
commencement of trial. The appropriateness of such a post- 
ponement cannot be determined at this time. The decision 
will depend on the extent of discovery which is required 
and other relevant matters of trial preparation, including 
the special prob? 2ms of change of attorney defending the 
case for the State defendants. 


The motion for a stay of plaintiffs' discovery is 
denied. The informal application of the State for delay of 
the commencement of trial is denied without prejudice to 
renewal on a clear showng of the necessity for such an 
extension. Any decision relating to the time of trial will 
be influenced by the good faith or lack of good faith of 


the parties in procee‘ling to prepare for trial. 


It is so ordered. 


Dated: New York, New York 
November 16, 1976. 
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BUISTRICT COURT 


E SOUT DISTRUCT GY es YOR 


HROSPITAL ALSSACIATIOT OP NEw YORE ETATS, 
LHC.¢. ALSERICORDIZ, BISGPITAL VLCOLCGAL 
CENTER and HUFFALD GENIRAL ECOPITAL, 

PTHE GERCSEF HOSPITAL and THE “wVeuT 

2 SIMAI WOSPITAL, on tchalf of th:sitelyos 

Band all other nonrrofit hossitain white. 

fare neshers Of the fospltal Rancedation 
OF AM YORE STATIC, INC. and which are 

txoinburced for tivlicaid Services renders 

# to hospital patients, 

Plaintiffs, 
- against - 

# PHILIP TL. TOIA, ang Commissioner of Sceial 
Services of the State of New York, WSURT 

7 P. WHALT, 23 Coumisuloner of Health of 

Athe Stata of tiew York, PLTFRN GOLOMARS, a 
Director of the Budget of the stater of 
Haw York, "UGH L. CAREY, 23 Sovernor of 
the State of Now York, and DAVID 

PMATTULEVG, as Sacretary of the U.S, 

hOepartrant of Health, Education & 

i Velfare, 


Defendants, 
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District of tNrw York (Lasker, D.d.) dates Novertiac 8, 170 sneered 
i af ones 
fon November 9, 1976 in the office af the Clerk, Ui.tted Shoees 
sDistrict Court for the Southern Dintrict of “igw Yor) ceryiny 


}xetroactive application hy tha State of three new staee re yla- 


Heions, 10 %YCPR $4 8G.21(:), 86.140) and 26.2. Fre the Gates 


Of thelr approval by the U.S. Nenartagwt et Uraedss 


and Welfara to the period commencing January; 1, 


HDated: Wew York, New York 
Yovenber 19, 1976 


TOUTS Seo TP ah 
Attorney Gesray of ti 
State of Vea Ter: 
Attoenay Cos State tat<4e 
Tola, ‘ihalen, Goltz’ 
Two world ‘Frade Connor 
she VAS, Crees Wire Los 


C232) 483-9351 


- $71 - 


Jacob Imbernan, se. 
c/o Prashauer, tose, Goctkz 
Attorney for Plaintiffs 
~ sa .-f 300 Park Avenuo 
e | New York, tiew York 10022 
ott ibe adie Sa’ dae tell | he ee Se i Py 
; —e era Robert B. Piske, Sr., 25. 
: "Pee ‘f United Gtates Attorney for ; 
the Southern District of “icw york 
Attornay Yor Yefendant itches 
2 St. Andrews Plaza 
New York, “ew York 10007 


4, 


ee a ee ree A 
eR ey Se nee ome ee 


ee ee ce ae 


eet 


BEST , | 


ee s 


